














~ In this issue ~ 
Tax Changes Effected by the 
Revenue Act of 1935 
The Social Security Act 
Allocation of Revenue Sources 
Between State and Federal 
Governments 
Application of the Declaratory 
Judgment Act to Tax Suits 
What Does a Circuit Judge Look 
For in a Tax Appeal? 
New York State’s Unincorporated 
Business Tax 


— eT 





DITTO ONE-WRITING ORDER SYSTEM 
Saves $40,000 Yearly for The B. F. Goodrich Company 


H. V. Browne, Manager Office Standards, The B. F. Goodrich Company, Akron, Ohio, reports: 


YOR 20 years we have been using Ditto equip- 

ment, and now have 50 machines used for 
many different purposes. The greatest savings and 
benefits came from adopting the Ditto One-Writing 
Order System. This system saves us $40,000 a year 
ir order copying, besides minimizing copying errors. 


“Much miscellaneous work is dittoed—15 to 20 
page weekly production schedules; monthly operat- 
ing statements of retail stores and wholesale dis- 
tricts (approximately 600 different reports); 5 to 
10 page minutes of meetings, and so on. 

“So simple and inexpensive a system of direct 
and errorless copying deserves the detailed study of 
every business organization.” 

“We also use the Ditto method for our printing ee 


‘ders. Our vrinti — —_—s Thousands of other concerns throughout the world 
orders. Our printing department cut its delivery time are making similar savings with Ditto. Find out 
a full week by dittoing its 150 daily printing orders so what Ditto willdo for your business 


: —write us for samples and facts. 
6 departments could work on them simultaneously. There’s no cost or obligation. 


at also enables us to cut shipping time in half—get- 
ting out many of our orders within 24 hours. 


DITTO, INCORPORATED, 2243 W. Harrison St., Chicago, Ill. 


Gentlemen: Please give me full facts about Ditto . . . how it cuts costs in Billing and Shipping . . . also its 
many other uses. No obligation, of course. 


DITTO INCORPORATED e HARRISON AT OAKLEY BLVD. e CHICAGO, ILLINOIS 
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The Treasury Point of View 


Relative to Some of the Current Problems 


of Federal Tax Law 


ECENT sessions of Congress have substan- 
R tially expanded the scope of the revenue sys- 
tem and, in certain instances, have imposed 
taxes in the administration of which the Bureau has 
had little or no accumulated information or experi- 


ence to guide it. Many of the 
major pieces of legislation enacted or 
considered during the past two years 
either contain tax provisions or in 
some collateral manner affect and 
complicate tax administration. One 
need only mention the Agricultural 
Adjustment Act, the Social Security 
Act, the Guffey Act, and the Public 
Utilities Act. It is needless to say 
that the problems of creating the 
necessary machinery and of finding, 
training, and effectively supervising 
competent personnel to meet such 
enlarged administrative demands 
are very great. The burden of 
drafting adequate interpretative 
and administrative regulations is in 
itself a rather staggering one. The 
inescapable pressure of necessary 
routine work leaves responsible 
officials with all too little leisure 
for calm reflection, for seeing spe- 
cific problems in their proper rela- 
tion to the larger whole, and for the 
correlation and harmonization of 


apparently conflicting policies and procedures. They 
must recognize and constantly resist the ever pres- 
ent danger of losing sight of the forest because of 


the trees. 


* Assistant to the Assistant General Counsel for the Bureau of Inter- 
nal Revenue. Address delivered before the Tax Clinic at the American 
Rar Association Meeting, Los Angeles, July 17, 1935. 





By ArtTHur H. Kent” 








ARTHUR H. KENT 





Criticism and the clash of ideas and points of view 
are the very lifeblood of democratic government. 
There is need for these things in the field of tax 
administration as elsewhere. In the past the coop- 
eration and suggestions of this Association and its 


members have been most helpful as 
will be your continued discussion 
of governmental policies and your 
further criticisms and suggestions. 

The title of this paper is suff- 
ciently broad to include well nigh 
anything in the whole field of fiscal 
administration. Careful selection 
and winnowing of topics has there- 
fore been necessary in order to keep 
within reasonable limits of time. 
Since I am speaking to a “tax 
clinic,” it has seemed advisable to 
restrict such selection largely to 
certain specific problems and devel- 
opments of tax administration which 
are important from the point of 
view of the Bureau and the Assist- 
ant General Counsel’s office rather 
than to undertake to discuss larger 
aspects of fiscal policy, about which 
I could not speak with the authority 
of personal knowledge or ex- 
perience. 

The general objective and the 
animating idea of the Government’s 


policy is to administer and execute the revenue laws 
fairly, but uniformly and without fear or favor. It 
Editor’s Note.—In his introductory remarks, Mr. Kent expressed 


appreciation for the opportunity which the American Bar Association 
provided to present the administrative point of view towards some of 


the current problems of Federal tax law. He stated that it would be his 
endeavor to carry back to Washington a fair report of the ideas and the 
criticisms, favorable and adverse, which emerged in the A. B. A. tax 


forum, designated as the Tax Clinic. 
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is the duty of administrators to collect, so far as 
it is possible, the taxes which the Congress has 
imposed and to which the Government is found 
under the law to be éntitled. Save for the limited 
power of compromise, no power to forgive a tax 
obligation exists in any Treasury official. The Sec- 
tion 606 closing agreement, for instance, presupposes 
a proper effort to determine the correct tax. Con- 
gress has withheld tax obligations from the scope 
of discharge in bankruptcy and has given them 
priority over most other claims. A loose or easy 
policy of collection is therefore not only potentially 
highly discriminatory but disregards what seem to 
be plain expressions of legislative intent to the con- 
trary. While the volume of collections is important, 
the prime objective of governmental policies should 
be fair and non-discriminatory enforcement of the 
revenue laws. The proper application of any policy, 
however sound it may be, to a myriad of concrete 
cases, each more or less unique in its facts, involves, 
of course, the exercise of qualities of sound judgment 
and may oftentimes give rise to differences of opin- 
ion between honest and reasonable men. 

So far as inequities and hardships may be due to 
imperfections in the revenue laws themselves, there 
is little, if anything, which the Bureau can do about 
it, beyond bringing such imperfections through 
proper channels to the attention of the Congress and 
advising as to ways and means for their correction. 
While there is still vast room for improvement in the 
revenue laws in the way of simplification and clari- 
fication and a better distribution of the tax burden, 
it would be idle and utopian to expect a completely 
scientific and equitable tax system, assuming anyone 
is wise enough to tell us just what such a system 
would be. 


Matters of Complaint Voiced by A. B. A. 
Tax Committee 


OUR Association’s Tax Committee has recently 

made very frank, though friendly representa- 
tions to the Bureau as to certain aspects of policy 
and administration with respect to which it has 
found widespread dissatisfaction to exist. Three of 
the more important are the treatment accorded to 
forgiveness of indebtedness as income, our com- 
promise policy, and the provisions of the new estate 
and income tax regulations excluding the so-called 
blockage allowance in the valuation of securities. 
With your indulgence, I shall address myself briefly 
to each of these problems. 


Treatment of Forgiveness of Indebtedness 


The gist of the complaint as to the treatment of 
forgiveness of indebtedness seems to be that many 
revenue agents are placing a literal and strained in- 
terpretation upon the regulations, with the result 
that they are making adjustments to income which 
are not based upon a realistic view of the facts and 
create tax liabilities in many cases where the trans- 
actions in question, though reducing taxpayers’ 
obligations, do not increase their ability to pay, but 
leave them in a situation similar to that they would 
occupy if they had gone through bankruptcy instead 
of settling with their creditors by private composi- 
tion. It is argued that adherence to such a position 
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by the Bureau creates a clog to the nation-wide writ- 
ing down of debt obligations which it is generally 
agreed is an important prerequisite to recovery. — 

The Bureau feels that there is sufficient substance 
in the representations which have been made and 
that the problem involved is of such general impor- 
tance that a thorough investigation of the whole 
matter is needed. It is first necessary to determine 
with some exactitude to what extent the difficulties 
are due to the tax law itself as interpreted by judicial 
decisions which we must regard as controlling, to 
what extent to the content of the present regula- 
tions or instructions to field agents, and how far to 
misinterpretation or misapplication of the regula- 
tions and instructions. A small committee of capable 
and experienced men has been set up by the Commis- 
sioner and the Assistant General Counsel for the pur- 
pose of making this study and reporting their findings 
and recommendations as soon as possible. 

It seems clear that little or nothing can be gained 
by saddling upon a debtor struggling to avoid bank- 
ruptcy and to reestablish himself a new tax liability 
which is not grounded upon any real increase in his 
resources for tax payment. Certainly it would seem 
that a debtor who makes a private composition with 
his creditors whereby he gives up all his property, 
save perhaps for such small portion as is exempt 
from execution by them, and obtains thereby a can- 
cellation or release of their claims against him, should 
not be discriminated against in favor of one who 
accomplishes similar results by recourse to time. 
consuming and expensive bankruptcy proceedings. 
This problem of the tax consequences of foregive- 
ness of debt is, however, one of considerable com- 
plexity and arises in a number of different forms. It 
should be said that any changes in the law or its 
administration must be so safeguarded that they 
will not expose the revenue to serious danger of 
evasion by unscrupulous taxpayers. 


Compromise of Tax Obligations 


The problem of compromise of tax obligations is 
one of the most difficult in the field of tax adminis- 
tration. As fiduciaries whose trust is the protection 
of the revenues, the officials of the Bureau are not 
entitled, however much they may as individuals sym- 
pathize with taxpayers in their financial difficulties, 
to barter or give away tax claims of the Government 
as though they were personal assets. The power to 
compromise vested in the Secretary by the present 
statute is, under the interpretation which we believe 
to be correct, a fiscal power and as such exercisable 
only upon the basis of fiscal considerations, viz., 
doubt as to the liability of the taxpayer or as to the 
ability of the Government to collect the tax. So- 
called “equities” or reasons of “public policy,” as 
such, are thereby excluded from consideration. In- 
solvency, and a fortiori financial stringency of the 
taxpayer do not of themselves create a ground for 
compromise, where by reason. of statutory prefer- 
ence or liens the full amount of the tax is collectible. 
The determination as to whether the quantum of 
doubt as to liability or as to collectibility necessary 
to warrant a compromise exists in a given case is, 
of course, a matter of judgment and depends upon 
all the facts and circumstances of the case. Re- 
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sponsibility for the proper exercise of such judgment 
rests upon the officials authorized to decide com- 
promise cases, but such judgment must be exercised 
within the limits of the interpretation placed upon 
the statute. 

That the present policy is strict and that it works 
hardship in some individual cases will not be denied. 
Collection of taxes always creates some hardship. 
Such hardship is no doubt aggravated at the present 
time by reason of the fact that taxpayers often must 
meet out of depression incomes deficiencies incurred 
during the “whoopee” era. But it is likewise true, 
particularly in many cases of corporate taxpayers, 
that the proximate cause of the taxpayers’ difficulties 
is their own improvidence and failure to establish 
proper reserves for taxes. It is quite apparent, in 
the case of corporations at least, that an easy com- 
promise policy works an unfair discrimination 
against those corporations which treat taxes as prior 
obligations and make adequate provision for their 
payment. In many cases it would actually encourage 
cut-throat competition. Moreover, it is a fact that 
there is no real assurance, in a large proportion of 
compromise cases, that the partial forgiveness of a 
collectible tax claim will work to the benefit of the 
taxpayer himself. On the contrary, it may simply 
operate to increase the assets subject to claims of 
private creditors. It is only in the reorganization 
cases under Section 77B of the Bankruptcy Act, 
where the claims of all classes of creditors and the 
various proprietary interests in the enterprise are 
dealt with in a single plan of reorganization, that it 
becomes possible to determine with some certainty 
the equity of the settlement of government claims 
proposed and to decide, after full consideration of 
all factors, including the policy of the act to promote 
business recovery, whether the public interest will 
be subserved by acceptance of the plan. In these as 
well as other cases, however, the burden of estab- 
lishing sufficient reasons for acceptance by the Gov- 
ernment of an amount less than its full claim is 
properly placed upon the taxpayers and their rep- 
resentatives. 

In these compromise cases, it must be borne in 
mind that-the compromise of tax claims for less than 
the amount collectible involves a loss of revenue 
which must be made good ultimately at the expense 
of other taxpayers. The admission of equities and 
hardship as relevant factors in compromise cases, at 
least in the absence of fairly precise legislative stand- 
ards and criteria, would be fraught with serious dan- 
gers of favoritism, special influence, and other abuses. 
Whatever the hardships of the present policy in indi- 
vidual cases, it has the merit of impartiality and is 
believed in the long run to subserve the best interests 
of the whole class of taxpayers. Discrimination and 
favoritism’ are the worst enemies of sound tax 
administration. 

While there is no present inclination to deviate 
irom the substance of this established policy, much 
can be said for certain proposed changes in the law 
which bear a direct relation to the compromise prob- 
lem. One of these relates to the twenty-five per cent 
penalty for delay in filing returns. This penalty is 
unquestionably a heavy one and seems in general to 
be out of proportion to the seriousness of the offense. 
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A taxpayer who intentionally and fraudulently un- 
derstates his income is penalized only fifty per cent 
of the deficiency. The assertion of this penalty often 
times is unsuccessful because of difficulties of proof. 
A taxpayer whose return understates income because 
of negligent disregard of rules and regulations is 
mulcted only five per cent of the deficiency by way 
of penalty. Yet a taxpayer who prepares a full and 
correct return and signs and verifies the same before 
the due date but who, through mere personal over- 
sight or the carelessness of a trusted employee, is 
a few days or weeks late in filing the return with 
the collector must pay a penalty of twenty-five per 
cent of the total tax. The assessment of this penalty, 
moreover, is not restrained by difficulties of proof 
and is easy to sustain. It is not felt that so much 
severity is required by considerations of prompt 
collection of the revenue. For these reasons legis- 
lative moderation of this penalty merits considera- 
tion, at least where the delay in filing the return 
does not exceed ninety days. Also, serious consid- 
eration should be given to the possibility of liberal- 
izing by administrative action the concept of the 
“reasonable cause” which under the statute excuses 
the penalty and of compromising the penalty in bor- 
derline cases where there is room for doubt as to 
the presence or absence of such reasonable cause. 

A second possible change relates to the statutory 
rate of interest on delinquent taxes. As you are 
aware, under the present law interest runs at one 
per cent a month where no extension of time is 
granted, from the due date in the case of certain 
taxes and from ten days after notice and demand in 
the case of others.. This high rate has been defended 
as providing an incentive for prompt payment of 
taxes. While this is no doubt true to an extent, such 
an indirect sanction is at best a poor substitute for 
direct collection procedure. Furthermore, its burden 
bears unequally on large numbers of smaller taxpay- 
ers who are unable to pay their taxes promptly, and, 
for lack of information or advice, do not seasonably 
apply for extensions of time. The high rate also has 
a paralyzing effect in many cases involving large tax- 
payers whose delinquency is due to financial involve- 
ment. Legislation which would reduce the interest 
rate in all cases to six per cent per annum would not 
only facilitate the disposition of many compromise 
cases but should also eliminate a very large number 
of applications for extension of time, the adminis- 
trative handling of which consumes the time of offi- 
cials out of all proportion to their inherent importance. 


“Blockage” Allowance in Valuation of Securities 


The question of excluding allowance for blockage 
involves a difference of opinion as to the interpreta- 
tion of the statutory phrases “market value” and 
“fair market” value which, it is believed, can be 
resolved only by authoritative judicial decision. It 
should be observed, however, that the new regula- 
tions do not exclude the possibility of establishing 
by clear and competent evidence that the market 
quotation per share at a given date does not reflect 
the true value of the security. Market rigging, 
manipulation, or similar influences other than the 
natural forces of a free market may have distorted 
the prices either above or below their natural level. 
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But where this is the case, the holders of small as 
well as large blocks would be entitled to propor- 
tionate adjustments in the valuation of their securi- 
ties. That which the ‘regulations deny is that the 
mere size of the block is under the law a relevant 
factor which entitles the large holder to an addi- 
tional adjustment. 

This was the position originally taken by the regu- 
lations. When the regulations were modified about 
1922, they did not in terms adopt the contrary posi- 
tion, but the language used was so ambiguous that 
there grew up in the Bureau a practice of making 
some allowance based upon the size of the block. 
So far as I have been able to learn, there were never 
any standardized or precise criteria or formulae for 
determining the amount of such allowance; rather 
it has often depended upon the relative skill in nego- 
tiation of Bureau representatives and taxpayers’ 
counsel. The new regulations were promulgated 
only after full opportunity to outside counsel to pre- 
sent their views. Numerous conferences were held 
in which the problem was analyzed and discussed. 
The arguments pro and con were fully considered by 
the Bureau and the conclusion reached was that the 
present regulations are desirable from the point of 
view of expeditious and uniform administration and 
that they reflect the proper interpretation of the stat- 
ute. They are in accord also, it may be noted, with 
the express provisions of the British statute. 

If this interpretation of our own statute is sound, 
as we believe, any questions of constitutionality 
must be left to the decision of the courts. There is 
respectable judicial authority in support of the posi- 
tion adopted in the regulations. Only recently, in 
fact, it has been sustained in the Court of Appeals 
for the Ninth Circuit, though candor compels the 
admission that the Court’s discussion was too brief 
to illuminate the issues. The decision of the Court 
of Appeals for the Third Circuit in Strong v. Rogers 
is not, in view of the facts of that case, felt to be con- 
trolling or authoritative on this question. 

All recognize the difficulties faced by executors 
and administrators in liquidating their estates, with- 
out serious losses, so far as necessary to provide the 
cash required for payment of taxes, debts, and ex- 
penses of administration. It is generally appreciated 
that their problems become more acute as the rates 
become higher. Liberal extensions of time for tax 
payment, while helpful, do not go to the root of the 
problem. Nor does an allowance for blockage. It is 
possible that ultimately legislation may become 
essential which will take into account in measuring 
the value constituting the base for estate tax pur- 
poses the amount which the decedent’s property 
actually brings, not on forced sale, but in the course 
of prudent liquidation in bona fide arms-length trans- 
actions, or which will even permit within limits pay- 
ment in kind. But it goes beyond the bounds of 
permissible administrative interpretation to read so 
much into a statute which sets up as the standard 
of value “fair value at death.” Moreover, an allow- 
ance based solely on the size of the block is open 
to the charge of discrimination, where no allowance 
is made to estates holding small blocks of the same 
securities which can only be sold at a loss because 
of the deflationary effect on the market of the liqui- 
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dation of large holdings to which such allowance is 
made. It is to be hoped that this problem may soon 


be adjudicated by the Supreme Court of the United 
States. 


Expedition in Determination of Tax Liability 


NE of the ever-acute problems of tax adminis- 

tration is the expeditious determination of tax 
liabilities. The Government, and in many instances 
the taxpayer as well, are losers if there is unreason- 
able delay. To the extent that the necessary investi- 
gation of the facts and consideration of legal issues 
will permit, prompt settlement of doubtful cases 
without litigation is desirable and should be encour- 
aged. While it is recognized that statistics do not 
tell the complete story and reflect at the most general 
tendencies, available data indicate that there has 
been no reduction in the proportion of asserted defi- 
ciencies which are settled by agreement or stipula- 
tion. As a matter of fact, the Government’s policy 
to resist motions for continuance in Board cases and 
to facilitate the setting down of cases for hearing, 
together with some decrease in the number of new 
cases filed, has resulted in a substantial reduction in 
the number of pending cases on the calendar of the 
Board of Tax Appeals. Nearly four-fifths of cases 
set for hearing are settled by stipulation. This in- 
cludes, of course, a large number of cases where peti- 
tions are filed for purposes of delay. Over against 
this favorable showing, however, is the fact that the 
members of the Board have been so occupied with 
the increased number of hearings that the number 
of cases tried and submitted but not decided has 
shown a large increase. It is hoped and believed 
that the addition to the field forces of about seven 
hundred and fifty carefully selected and well trained 
revenue agents, made possible by an increase in the 
Bureau appropriation for the 1936 fiscal year, will 
measurably facilitate the determination of deficien- 
cies and subsequent administrative settlement. 


There is need for constructive proposals, both as 
to methods of expediting settlement of cases before 
trial and the trial and disposition of cases going to 
the Board. Save in the relatively few cases in which 
the Commissioner resorts to the radical procedure 
of jeopardy assessment, both assessment and collec- 
tion of taxes in the cases falling within the Board's 
jurisdiction are, as you know, suspended pending 
entry of the final order. This fact, which is prac- 
tically without an analogue in the revenue systems 
of other countries, is a source of danger to the rev- 
enue. The longer the delay in the entry of the final 
order determining the deficiency, the greater the 
danger of loss to the Government becomes. Under 
present procedure, the hearing of single cases con- 
sumes sometimes many weeks or even months of the 
time of one or more members of the Board. The 
classic illustration is the Huntington case, the trial 
of which began in Los Angeles. in early September, 
1934, and which is not yet completed. Virtually the 
only issue is the valuation of some hundreds of par- 
cels of real property for estate tax purposes. I am 
credibly informed that there are perhaps fifty big 
cases on the Board calendar which may require an 
average period of five to six months apiece to try. 
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It is unnecessary to emphasize how prejudicial are 
such delays to efficient administration of the tax laws 
and prompt collection of the public revenues. 


Possible Means of Expediting Judicial Determina- 
tion in Certain Types of Tax Cases 


T IS much simpler to point to the condition than 

to the remedy. I shall attempt to go no further 
than the outline for your consideration certain pos- 
sibilities. One is based upon the practice of certain 
judicial and quasi judicial Federal tribunals of using 
commissioners or examiners to hold hearings, take 
testimony, and prepare tentative findings of fact. 
This device, if introduced into the Board of Tax Ap- 
peals procedure, would free a large part of the time 
of members for the review of proposed findings and 
the writing of decisions. Another suggestion which 
has been made is that the Board’s powers should be 
expanded so as to enlarge its discretion either to 
consolidate the trial of cases involving similar or 
identical issues or to order the severance for trial 
of identical issues involved in cases which contain 
both identical and dissimilar issues, where such con- 
solidation or severance will result in economy of 
time without endangering the substantial rights of 
the parties. Still another question worthy of con- 
sideration is the wisdom and practical desirability 
of the statutory provision which makes applicable 
to Board of Tax Appeals proceedings the rules of 
evidence obtaining in the equity courts of the Dis- 
trict of Columbia, some of which at least are anti- 
quated, obscure or ill-adapted to the functions which 
the Board performs. 


One of the most fertile sources of tax litigation, 
as well as one of the biggest obstacles to quick trial 
of tax cases, is the problem of valuation. By its very 
nature, with limited exceptions, it is a matter of more 
or less expert guesswork. Court procedure and the 
judicial method at their best lend themselves but 
poorly to the determination of valuation questions 
and consume much time. It seems at least possible 
that a substantial improvement over present methods 
and procedure might be found in some form of expert 
administrative body or bodies independent of the 
tax-assessing authority, with adequate powers of in- 
vestigation and fact-finding, whose determinations 
on valuation would be subject to such limited judicial 
review as due process may require. 


Policy and Procedure in Cases Involving 
Possible Fraud 


IME permits only a brief comment upon the 

policy and procedure in cases involving possible 
“fraud with intent to evade tax” and potential crim- 
inal liability. There have been no important changes 
or developments recently in this field. There has 
been no relaxation in the precautions taken to avoid 
groundless prosecutions. Cases are not referred to 
the Department of Justice except after careful in- 
vestigation by agents of the Intelligence Unit and 
thorough review by experienced attorneys of the 
Penal Division to determine whether sufficient 
admissible evidence to convict is available. The 
fruit of this policy is the extraordinarily high per- 
centage of pleas of guilty and verdicts of conviction 
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in tax prosecutions, which proportion continues to 
run well over ninety per cent. It is still the policy 
of the Bureau to allow a taxpayer who has been 
guilty of fraud a locus penitentiae, provided he makes 
a full and voluntary disclosure of the fraud and pays 
the entire deficiency, accrued interest, and the 50 per 
cent fraud penalty. 


All will condemn threats of criminal prosecution 
or assertion of fraud penalties for the purpose of 
coercing taxpayers into paying or agreeing to pay 
proposed deficiencies. Save in a few cases of jeo- 
pardy assessments, not even a fraud penalty should 
be asserted, until the facts have been investigated, 
the taxpayer’s version of the matter considered, and 
the evidence reviewed by competent attorneys. 


The Problem of Requests for Rulings on 
Prospective Transactions 


HE BUREAU is receiving an increasing num- 

ber of requests from taxpayers and their counsel 
for rulings which are prospective in character, i. e., 
which relate to the character and extent of tax lia- 
bilities inhering in prospective as distinguished from 
consummated business transactions. The estab- 
lished policy not to accede to such requests seems to 
be the only wise one. Occasional deviations have 
all too often been productive of grief both to the 
Government and to taxpayers. Refusal of such re- 
quests is not due to any lack of sympathy for the 
difficulties in which such taxpayers frequently find 
themselves. The need for guidance is real, since 
the question of potential tax liability is becoming a 
growing source of uncertainty in business transac- 
tions. But there is no power in administrative off- 
cials under the law as it now stands to bind the action 
of their successors by issuance of prospective rulings. 
Also it is not possible to be certain that the taxpayer, 
however careful and honest he may be, has supplied 
all the relevant facts and the transaction when con- 
summated may appear to the Bureau to be materially 
different than that which was ruled upon. Such 
rulings, therefore, under present conditions cannot 
be safely relied upon and should rarely be made. 
Serious consideration may well be given to the pos- 
sibility of changes in the law which would vest in 
designated officials the power to make prospective 
rulings having a binding effect. The problem at 
present seems to present well nigh insoluble diff- 
culties, not the least of which is the finding of a 
formula which would operate to bind the taxpayer 
as well as the Government. 

The constructive amendment contained in Sec- 
tion 506 of the Revenue Act of 1934 is proving of 
great value in fair and orderly administration. This 
section vests in the Secretary power to give to a 
regulation, Treasury Decision, or ruling a non- 
retroactive effect. It enables the Department to re 
voke or modify a prior regulation or ruling which 
experience or more mature consideration shows to 
be unsound or unwise, while at the same time pro- 
tecting taxpayers who have in good faith changed 
their position in reliance on the old ruling from the 
hardships and inequity which would so often result 
from the retroactive application of the new rule. 

(Continued on page 566) 




























































































































































































































































































































































HIS paper is limited to a discussion of the tax 
provisions of the Social Security Act and their 
constitutionality. Five titles of the Act relate 

to grants to states for old-age assistance, aid to de- 

pendent children, maternal and child welfare, public 
health work and aid to the blind.’ 

Time will not permit a more de- 

tailed discussion of the provisions 

of the Act with respect to these 
various state aids. The aggregate 
appropriations for the first year 
covering these state aids amount 
to $95,588,000; thereafter over 
$200,000,000 per year, with no 


maximum limit. 


Two Principal Topics to Be 
Discussed 


4 EDERAL Old-Age Benefits 

and Grants to States for Un- 
employment Compensation Admin- 
istration, the two principal topics 
of this discussion, are covered by 
Titles II, III, VIII and IX of the 
Act. The first two titles provide 
for the appropriations and the ba- 
sis of making the distributions, and 
Titles VIII and IX relate to the 
taxes which are to provide the 
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payment of benefits is conditioned upon the em 
ployee discontinuing employment at sixty-five, but 
is not affected by his then net worth. 

If any individual dies before reaching the age of 
sixty-five, his estate is entitled to 3% per cent of 
the total wages paid to him with 
respect to employment after De- 
cember 31, 1936. 

If the correct amount of old-age 
benefit paid to a qualified individual 
during his life was less than 3% 
per cent of the total wages by 
which such old-age benefit was 
measurable, then there shall be 
paid to his estate a sum equal to 
the amount by which 3% per cent 
exceeds the amount paid to him 
during his life as old-age benefit. 
Any individual who, upon attaining 
the age of sixty-five, is not a quali- 
fied individual, shall receive in a 
lump sum an amount equal to 3% 
per cent of the total wages paid to 
him with respect to employment aif- 
ter December 31, 1936 and before 
he attained the age of sixty-five. 


Title VIII—Taxes With Respect 
to Employment 








funds. There is no direct connec- 
tion in the Act between the titles 
making the appropriations and providing for their 
distribution, and the titles relating to the taxes. 
This separation is made advisedly, in the hope of 
avoiding certain constitutional objections. 


Title II—Federal Old-Age Benefits 


LD-AGE benefit payments are to begin at the 
age of sixty-five, but not all persons upon 
reaching that age are entitled to benefits, but only 
qualified individuals, as defined in the Act, engaged 
in an employment, as defined, and receiving wages, 
as defined.? Every qualified individual (as defined in 
Section 210) is entitled to receive, when he reaches 
the age of sixty-five or on January 1, 1942, whichever 
is the later, and ending on death, an old-age benefit 
in monthly installments ranging from 6 per cent per 
annum of his total wages received after December 
31, 1936 up to a maximum monthly rate of $85. The 
* Attorney at Law, Milwaukee, Wis. Presented at the Tax Clinic 
at the American Bar Association Convention at Los Angeles, July 17, 


1935. Paper has been revised to reflect the differences between the 
provisions of the bill as of that date and those in the final law. 


Some of these grants are to match state appropriations for similar 
purposes and are limited to states making such appropriations; most of 
them are conditional upon the states meeting certain specified rec uire- 
ments of the Bill with respect to the administration by the states of the 
various forms of relief covered by the respective titles. 
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ITLE VIII is a companion 
title to Title II and is intended 
to secure the funds to make Title II effective. It 
provides for an income tax on employees and an 
excise tax on employers. 


Income Tax on Employees 


Section 801 levies a tax upon the income of every 
individual based upon the wages (as defined in Sec- 
tion 811) received by him after December 31, 1936, 
with respect to employment (as defined in Section 
811) after such date. The rates begin in 1937 at 
1 per cent per annum and increase % per cent per 





2 Definitions. (Section 210). A qualified individual is (1) one at least 
sixty-five years of age, (2) who has received total wages, with respect 
to employment after December 31, 1936 and before reaching the age of 
sixty-five, of not less than $2,000, and (3) to whom wages were paid, 
with respect to employment on some five days after December 31, 1936, 
and before he attained the age of sixty-five, each day being in a different 
calendar year. 

Employment means any service performed by an employee for his 
employer. except (1) agricultural labor, (2) domestic service in a private 
home, (3) casual labor not in. the course of the employer’s trade or 
business, (4) service performed in the employ of the United States 
Government or of an instrumentality of the, United States, (5) service 
performed in the employ of a state, a political subdivision thereof, or an 
instrumentality of one or more states or political subdivisions, (6) service 
performed in the employ of a nonprofit corporation, community chest, 
etc., organized and operated exclusively for religious, charitable, scien- 
tific, literary or educational purposes or for the prevention of cruelty 
to children or animals. 

Wages mears all remuneration for employment not exceeding $3,000 
paid to an individual by any one employer with respect to employment 
during any calendar year. It includes the cash value of all remuneration 
paid in any medium other than cash. 
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annum every three years until the maximum rate of 
3 per cent is reached in the year 1949, © 


The employer is required to deduct the tax from 
the wages of the employee as and when paid. 


Excise Tax on Employers 


Section 804 imposes an excise tax on employers, 
with respect to having individuals in his employ, 
equal to the same percentage of the wages (as de- 
fined in Section 811) paid by him after December 31, 
1936, with respect to employment (as defined in Sec- 
tion 811) after such date, as are assessed against 
the employee as income taxes under Section 801. 


Both employer and employee contribute exactly 
the same amount in taxes under this title, the em- 
ployee’s tax being designated an income tax and the 
employer’s tax being designated an excise tax. The 
provisions relating to the employer’s excise tax are 
also governed by the same definitions as to wages 
and employment as govern the income tax on em- 
ployees. 


The excepted occupations, under the term “em- 
ployment,” are identical with the exceptions under 
Section 210 of Title II enumerating those entitled 
to old-age benefits. 


Section 807 provides that the taxes imposed by 
Title VIII shall be paid into the Treasury of the 
United States as internal revenue collections.® 


Title III—Grants to States for Unemployment 
Compensation Administration 


[’ MAY be well to point out at the outset that this 
title does not contemplate, as is commonly sup- 
posed, the payment by the United States of unem- 
ployment compensation. The title merely provides 
for appropriations to assist the states in the adminis- 
tration of their unemployment compensation laws. 
The amounts to be paid to the states are determined 
by the Social Security Board as the amounts neces- 
sary for the proper administration of such state laws. 
The total amount certified by the Board for payment 
to the states in any fiscal year shall not exceed the 
annual appropriation, which is fixed in the Act at 
$49,000,000. 


Conditions for Grants to States 


No state is entitled to a grant under this title un- 
less the Board finds that the unemployment com- 
pensation law of such state, approved by the Board, 
includes, among other things, provisions for (1) 
such methods of administration as are found by the 
Board to be reasonably calculated to insure full pay- 
ment of unemployment compensation when due; 
(2) payment of unemployment compensation solely 
through public employment offices in the state or 


3It appears from the reports of the Congressional Committees con- 
sidering this Act and from the discussions in Congress that it is planned 
to have coupon books for each qualified employee, into which the em- 
ployer will periodically paste stamps representing the employer’s excise 
tax and the employee’s income tax on his wages, and that the employee 
will retain these stamp books for determination of the wages earned by 
him up to the age of sixty-five, upon which his old-age benefits are based. 
Chis method appears necessary to avoid serious administrative problems 
due to frequent changes of employment by qualified employees. When 
it is recalled that the old-age benefits are not payable until the age of 
sixty-five and, as to young men just beginning work, may cover fifty 
years of service, the difficulty of ascertaining their true wages during 
that long period, for the purpose of determining the amount of their 
pensions, can readily be perceived, even if the method of using stamps 
is adopted. 
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such other agencies as the Board may approve; (3) 
opportunity for a fair hearing before an impartial 
tribunal, for all individuals whose claims for unem- 
ployment compensation are denied; (4) the pay- 
ment of all money received in the unemployment 
fund of such state, immediately upon such receipt, 
to the Secretary of the Treasury to the credit of the 
Unemployment Trust Fund established by Section 
904; (5) the making of such reports, in such form 
and containing such information, as the Board may 
from time to time require, and compliance with such 
provisions as the Board may from time to time find 


necessary to assure the correctness and verification 
of such reports. 


Title IX—Tax on Employers of Eight or More 


HIS is the companion title to Title III and, 
while not so stated in the Act, is clearly intended 


to raise the money required for the purpose of Title 
ITT. 


It provides (Section 901) for an excise tax on 
every employer of eight or more (as defined in Sec- 
tion 907), with respect to having individuals in his 
employ, equal to the following percentages of the 
total wages (as defined in Section 907) payable by 
him with respect to employment (as defined in Sec- 
tion 907) during such calendar year: 1 per cent dur- 
ing the calendar year 1936, 2 per cent during the 
calendar year 1937, and 3 per cent for each calendar 
year after 1937.4 


Credit Against Tax 


Under Section 902 the employer may credit against 
the tax imposed by Section 901 the amount of con- 
tributions, with respect to employment during the 
taxable year, paid by him into an unemployment fund 
under a state law. The total credit shall not exceed 
90 per cent of the Federal tax and shall be allowed 
only for contributions made under the laws of the 
states certified for the taxable year, as provided in 
the next section, Section 903.° 





* Definitions. (Section 907). The term employer does not include any 
person unless on each of some twenty days during the taxable year, 
each day being in a different calendar week, he had eight or more 
individuals in his employ for some portion of the day. The term em- 
ployment makes substantially the same exceptions as to employment as 
those made under Title VIII relating to old-age benefits, but, among 
other things, also excludes service performed by an individual in the 
employ of his son, daughter or spouse and service performed by a child 
under twenty-one in the employ of his father or mother. The term con- 
tributions means payments required by state law to be made by an 
employer into an unemployment fund, without any part being deducted 
or deductible from the wages of individuals in his employ. 


5 Certification of State Laws. (Section 903). The Social Security 
Board shall approve any state law which it finds provides that (1) all 
compensation is to be paid through public employment offices in the 
state or such other agencies as the Board may approve; (2) no compensa- 
tion shall be payable with respect to any day of unemployment occurring 
within two years after the first day of the first period with respect to 
which contributions are required; (3) all money received in the Unem- 
ployment Fund shall immediately be paid over to the Secretary of the 
Treasury to the credit of the Unemployment Trust Fund established by 
Section 904; (4) all money withdrawn from the Unemployment Trust 
Fund by the state agency shall be used solely in the payment of com- 
pensation, exclusive of expenses of administration; (5) comvensation 
shall not be denied in such state to any otherwise eligible individual for 
refusing to accept new work under any of the following conditions: (a) 
If the position offered is vacant due directly to a strike, lockout, or other 
labor dispute; (b) if the wages, hours, or other conditions of the work 
offered are substantially less favorable to the individual than those pre- 
vailing for similar work in the locality; (c) if as a ¢ondition of being 
employed the individual would be required to join a company union or to 
resign from or refrain from joining any bona fide labor organization; 
(6) all the rights, privileges, or immunities conferred by such law or by 
acts done pursuant thereto shall exist subject to the power of the legisla- 
ture to amend or repeal such law at any time. 
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Allowance of Additional Credit 


Sections 909 and 910 to this title are intended to 
avoid penalizing of taxpayers who by reason of favor- 
able employment records become entitled to reduc- 
tions in their contributions to state unemployment 
funds. 


Amount of Taxes Contemp/ated Under 
Titles VIII and IX 


HE revenue estimates under Title VIII, pro- 

viding for Federal Old-Age Benefits, as set forth 
in the House Ways and Means Committee report, 
indicate receipts in 1937 of $278,000,000, substantially 
double that amount for each of the next two years, 
and increasing by 1950 to $1,877,200,000 annually. 
The estimated revenues under Title IX relating to 
Unemployment Insurance begin with $228,000,000 in 
1936, go to $501,000,000 in 1937, and gradually in- 
crease to $906,000,000 in 1950; these estimates do 
not take into account the 90 per cent credit. 


Tax Passed on to Consumers 


The ultimate taxes of 3 per cent of wages cover- 
ing unemployment insurance and the ultimate taxes 
of 3 per cent on the employer and 3 per cent on the 
employee, relating to Federal old-age benefits, ag- 
gregating 9 per cent in all, are pay-roll taxes. It 
appears from the President’s letter to Congress 
recommending this plan, the statement of Secretary 
of Labor Perkins before the House Ways and Means 
Committee, the reports of the House Ways and 
Means Committee and of the Senate Finance Com- 
mittee on the bill, and the speeches in Congress of 
proponents of the measure that it is the intention that 
these taxes be passed on to the consumer as part of 
the cost of doing business, to be included in the price 
of the article. Estimates made indicate that the per- 
centage of labor cost to the total cost of some manu- 
factured articles runs as high as 65 per cent of the 
total cost. Miss Perkins has stated that the aver- 
age percentage is about 21 per cent. It must be 
borne in mind, however, that this pay-roll tax will 
operate as a cumulative tax, through every pay-roll 
that is involved in the process, from the production of 
the raw material all the way to the sale of the fin- 
ished product. It has been stated, for instance, that 
the tax will be repeated seven times in the produc- 
tion of a suit of clothes. The tax, therefore, appears 
to have all of the pyramiding features of sales taxes, 
and if the cost can actually be passed on to the con- 
sumer, is bound to very substantially increase the 
cost of living. Inasmuch as agricultural employees, 
house servants and others, aggregating over twenty 
millions of gainful workers are not covered by the 
benefits of the Federal Old-Age Benefit Plan, the 
injustice of requiring them, through the price of 
what they buy, to share the cost of the plan, is ap- 
parent. 


In many cases, however, particularly in the case 
of articles sold at a fixed price, such as chewing gum, 
or small articles such as are handled by the 5 and 
10 cent stores; it will be practically impossible to add 
the tax to the cost of the article, and in such cases 
the cost of doing business will be increased by 9 
per cent of the aggregate labor cost entering into the 
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article, which added cost is, in many cases, substan- 
tially more than the present margin of profit. 


Reserve Funds 


LL moneys received by the state into the wn- 

employment funds of the states entitled to 
benefits under the Act must, immediately upon such 
receipt, be paid to the Secretary of the Treasury to 
the credit of the Unemployment Trust Fund estab- 
lished by Section 904. If the estimates of the Ways 
and Means Committee are even substantially cor- 
rect, the deposits to this reserve fund by 1950 will 
aggregate over $1,000,000,000 per annum. These 
funds must be invested by the Federal Government 
only in interest-bearing obligations of the United 
States or in obligations guaranteed, as to both prin- 
cipal and interest, by the United States at interest 
rates providing an investment yield not less than 
the average rate of all interest-bearing obligations 
of the United States then forming a part of the pub- 
lic debt. 

In view of the fact that the part of this fund re- 
quired to meet current withdrawals is uncertain, 
the aggregate amount to which this reserve fund 
may grow can not now be estimated. 

Under Title VIII of the Act all taxes relating 
to the Federal Old-Age Benefit Plan must be paid 
into the United States Treasury, and Title II (Sec- 
tion 201-A) creates in the Treasury an account 
known as “Old-Age Reserve Account,” to which ac- 
count shall be appropriated each year an amount 
sufficient as an annual premium to provide for the 
payment of Old-Age Benefits, such amount to be 
determined on a reserve basis in accordance with ac- 
cepted actuarial principles, based upon mortality 
tables and upon an interest rate of 3 per cent com- 
pounded annually. This fund, to the extent not re- 
quired to meet current withdrawals, shall be invested 
only in interest-bearing obligations of the United 
States or in obligations guaranteed, as to both prin- 
cipal and interest, by the United States, to provide 
an investment yield of not less than 3 per cent. The 
size to which this Old-Age Benefit Reserve Fund will 
grow is so huge as to startle the imagination. It ap- 
pears from the statement of W. R. Williamson, one 
of the actuarial consultants for the Committee on 
Economic Security, that on an actuarial basis thie 
proposed plan will develop reserves by 1980 (when 
employees now 20 years old will reach the age of 
65), of one hundred billions of dollars, all of which, 
plus the unemployment insurance reserve, must be in- 
vested im securities of the United States, creating a 
continuing public debt of such tremendous proportions 
as to make the plan appear a wild dream. 

It may be well to direct attention to the difference 
between a reserve carried-by an insurance company. 
and the Government reserve contemplated by this 
bill. Insurance company reserves are invested in 
income-producing securities, the interest on which 
is paid by the debtor, who earns the income by pro- 
ducing new wealth. The reserve funds under this 
Act must be invested in obligations of the United 
States and the only way for the United States to 
provide the interest required under its bonds will be 
by taxing the people of the United States. There- 
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fore, in addition to the taxes imposed by this Act 
on employers and employees (and either borne by 
them or passed on to the consumer) which create 
the reserve fund, the people must again be taxed to 
provide the required interest on the reserve fund. 
A reserve fund of one hundred billions of dollars, 
even if such a huge indebtedness could be financed 
bv the Government, would, on a 3 per cent interest 
basis, require annual interest payments of three bil- 
lions of dollars. 


It appears from the statement of Dr. E. E. Witte 
before the House Ways and Means Committee that 
by 1965, in addition to the contributions of the em- 
ployer and the employee, the Government will have 
to begin to contribute to the Old-Age Reserve Fund 
to meet the required payments of Old Age Benefits, 
and that by 1980 the Government’s annual contribu- 
tion may reach the sum of $1,400,000,000 which sum 
will also have to be raised by additional taxation. 


The Unemployment Insurance Fund does not bene- 
fit any of the present millions of unemployed unless 
they can secure employment after 1936. The huge 
Old-Age Reserve Account will benefit only those cov- 
ered by Title II who reach the age of 65 on or after 
January 1, 1942 and who have received total wages 
after December 31, 1936 and before reaching the age 
of 65, of not less than $2,000. The twenty-five million 
farmers, servants, public employees and others who are 
not under this title of the Act are excluded entirely. 
The Old-Age Reserve also makes no provisions for 
the six million or more individuals in this country 
who are now over sixty-five years of age. Neither 
does it benefit the millions of individuals between 
the ages of forty-five and sixty-five now unemployed 
who will never again have steady employment be- 
cause of the unwillingness of many employers to hire 
men over forty-five years of age. The Federal Gov- 
ernment also in many of its civil service regulations, 
prohibits applicants over fifty years of age from 
qualifying for positions under the civil service laws, 
thereby itself contributing to the difficulty, in se- 
curing employment, of men and women over that 
age. All of the millions falling in the classes above 
referred to, as well as the sick, the crippled, the de- 
pendent children, and the blind, must continue to 
be taken care of by the several states with Federal 
aids as provided by the Act. You may make your 
own estimate as to the additional billions, to be 
raised by further taxation, which will be required to 
enable the states, with the assistance of the Federal 
Government, to carry this load. It is estimated that 
by 1980 there will be more than 18 millions of people 
in the United States over sixty-five years of age, most 
of whom will not then be self-supporting. 


Constitutionality of Taxing Provisions of the Act 


AVING considered the vastness of the prob- 

lem, let us now examine into the constitutional 
questions involved. Article I, Section 8, Clause 1 
of the Federal Constitution provides: 

The Congress shall have power to Jay and collect taxes, 
duties, imposts and excises, to pay the debts and provide 
for the common defense and general welfare of the United 
States; but all duties, imposts and excises shall be uniform 
throughout the United States. 
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The power of Congress to levy taxes is very broad. 
It covers every kind of taxation, with the one ex- 
ception respecting taxing exports and two qualifica- 
tions, one with respect to direct taxes by making 
them subject to the rule of apportionment, and one 
with respect to duties, imposts and excises by re- 
quiring that they must be uniform throughout the 
United States.° The purposes for which the taxes may 
be laid are “to pay the debts and provide for the 
common defense and general welfare of the United 
States.” 


Inasmuch as the only taxes provided for in this 
Act are excise taxes and income taxes, the power 
to lay them, if they be indeed taxes, cannot be ques- 
tioned if it can be found that they are laid to pro- 
vide “for the general welfare of the United States.” 
The meaning and limitations, if any, of the General 
Welfare Clause have never definitely been decided 
by the Supreme Court, but the question is directly 
involved in the case of United States of America v. 
Certain Lands in the City of Louisville, recently ar- 
gued before the United States Circuit Court of Ap- 
peals for the Sixth Circuit.? 


The Supreme Court has held that a taxpayer is 
not entitled in equity to restrain appropriations by 
Congress on the ground of unconstitutionality of the 
Act authorizing the appropriations.* 


Is there then any question as to the constitution- 
ality of the taxing provisions of the Act? The At- 
torney General of the United States, in his opinion 
to the House Ways and Means Committee of Con- 


®It was held in McCray v. United States, 195 U. S. 59, that the taxing 
power conferred by the Constitution knows no limits, except those 
expressly stated in that instrument. 

In Brushaber v. Union Pacific Ry. Co., 240 U. S. 1, 24, it was held 
that the Fifth Amendment is not a limitation upon the taxing power 
conferred upon Congress by the Constitution, except in cases where a 
seeming exercise of the taxing power was not the exertion of taxtion 
but a confiscation of property, or was so wanting in basis for classifica- 
tion as to produce such a gross and patent inequality as to inevitably 
lead to the same conclusion. 

It has_been held in numerous cases, beginning with Knowlton v. 
Moore, 178 U. S. 41, that the uniformity requirement of the Constitu- 
tion, with respect to duties, imposts and excises, means geographical 
uniformity only and not uniformity with respect to the objects of 
taxation. 

It was stated in Brushaber v. Union Pacific Ry. Co., supra, that the 
Sixteenth Amendment does not purport to confer power to levy income 
taxes in a generic sense—an authority already possessed and never 
qu2stioned—or to limit and distinguish between one kind of income 
taxes and another, but that the whole purpose of the amendment was 
to relieve income taxes from apportionment. 

7In this case the Government concedes that the Welfare Clause does 
not confer upon Congress the power to legislate for the general welfare, 
but claims that Congress may, as a complement to its power to levy 
taxes for the general welfare, appropriate and expend money raised by 
taxation in such manner as it thinks will best benefit the general 
welfare. Certain it is that Congress has, in the past, appropriated 
millions of dollars for purposes not enumerated in the powers granted 
to the Federal Government by the Constitution. as, for example, the 
Public Health Service, Bureau of Education, Geological Survey, De- 
partment of Agriculture. Bureau of Mines, Department of Labor. Chil- 
dren’s Bureau, the Smithsonian Institute, the National Gallery of Art, 
the Department of Interior, e¢c. 

8In the ca-e of Massachusetts v. Mellon, 262 U. S. 447, an attempt 
was made both by the State of Massachu-etts as parens patriae in an 
attempt_to protect its citizens, and by an individual. as a past and 
future Federal taxpayer, to restra'n in equity the enforcement of an 
Act of Congress authorizing aypropriations of public money on the 
ground that the Act was unconstitutional. This was the first case in 
which the Supreme Court passed unon the right of a taxpayer to enioin 
the execution of a Federal Appropriation Act on the cround of illegality. 
The Court held that the State of Massachusetts could not mainta'n the 
action on the ground that in respect of its citizens’ relations, with the 
Federal Government, these citizens must look to the Federal Government 
for such protective measures as flow from that status and that it could 
not, as a State, obiect to the appropriation because the suit did not 
require the State to do or yield anything. As to the indiv:dual taxpayer, 
the Court held that his interest in the moneys in the Treasury—part'y 
realized from taxation and partly from other sources—is shared with 
millions of others; is comparatively minute and indeterminable; and the 
effect unon future taxation, of any payment out of the funds, so remote, 
fluctuating and uncertain, that no basis is afforded for an appeal to the 
preventive powers of a Court of Fauity. (P. 487). 

In this case the Court also indulges in a very interesting discussion 
of its power to review and annul Acts of Congress on the ground that 
they are unconstitutional. (P. 488). 
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gress, has himself created a serious doubt as to its 
validity. After a discussion of the authorities, which 
the Attorney General maintains clearly establish the 
constitutionality of the Bill, and without having 
raised a single doubt as to its validity, the opinion 
concludes as follows: 


There may also be taken into consideration the strony 
presumption which exists in favor of the constitutionality 
of an Act of Congress, in the light of which and of the 
foregoing discussion it is reasonably safe to assume that 
the Social Security Bill, if enacted into law, will probably 
be upheld as constitutional. It is suggested, therefore, 
that if the Congress deems the bill to be meritorious, it 
ought not to fail of passage on any prejudgment that it 
is unconstitutional.” (Italics mine). 

We look, therefore, for the basis of the Attorney 


General’s cautiously qualified opinion. 


Cases bearing upon the question begin with Mc- 
Culloch v. Maryland and end with the recent Rail- 
road Retirement Board Case. They hold that Congress, 
under the pretext of executing its powers, cannot 
pass laws for the accomplishment of objects not 
entrusted to the Government; that legislative decla- 
rations of facts such as that a certain use is a public 
use, or that a business is affected with a public 
interest are not conclusive on the courts; nor calling 
an imposition a tax when it is in fact a penalty; that 
the Court will not hold a tax valid when it would 
break down all constitutional limitation of the pow- 
ers of Congress and completely wipe out the sover- 
eignty of the states, or when the so-called tax is in 
fact a penalty to coerce people of a state to act as 
Congress wishes them to act in respect of a matter 
completely the business-of the State Government 
under the Federal Constitution.® 





° McCulloch v. Maryland, 4 Wheat. 466, in which Chief Justice 
Marshall said: 


“Should Congress, in the execution of its powers, adopt measures 
which are prohibited by the Constitution; or should Congress, under 
the pretext of executing its powers, pass laws for the accomplishment 
of objects not entrusted to the Government; it would become the painful 
duty of this tribunal, should a case requiring such a decision come 
before it, to say that such an act was not the law of the land.” 


In United States v. Baltimore & Ohio R. R. Co., 17 Wallace 322, the 
Supreme Court defined a tax as: 


“A charge, a pecuniary burden, for the support of Government. * * 
That is taxation which compels one to pay for the support of the Govern 
ment from his own gains and of his own property.’ 

In Block v. Hirsh, 256 U. S. 135, 154, Justice Holmes said: 

“No doubt it is true that a legislative declaration of facts that are 
material only as the ground for enacting a rule of law, for instance, 
that a certain use is a public one, may not be held conclusive by the 
courts.’ 

In Wolff Co. v. Industrial Court, 262 U. S. 522, 536, Chief Justice 
Taft said: 

“Tt is manifest from an examination of the cases cited under the third 
head that the mere declaration by a legislature that a business is affected 
with a public interest is not conclusive of the question whether its 
attempted regulation on that ground is justified.” 

a Chastleton Corp. v. Sinclair, 264 U. S. 543, 547, Justice Holmes 
said: 

“We repeat what was stated in Block v. Hirsh, 256 U.S. 135, 154, as 
to the respect due to a declaration of this kind by the legislature so 
far as it relates to present facts. But even as to them a court is not 
at liberty to shut its eyes to an obvious mistake, when the validity of the 
law depends upon the truth of what is declared.” 

In United States v. One Ford Coupe Automobile, 272 U.S. 321, 328, 
Justice Brandeis said: 

“It is true that the use of the word ‘tax’ in imposing a financial 
burden does not prove conclusively that the burden imposed is a tax; 
and that when it appears from its very nature that the imnosition 
prescribed is a penalty solely, it must be treated in law as such.” 

In Hill v. Wallace, 259 U._S. 44, the Court unanimously found 
unconstitutional a statute imposing a tax of 20¢ a bushel on contracts 
for the sale of grain for future delivery but excepting sales on boards of 
trade designated as contract markets by the Secretary of Agriculture, on 
fulfilment by such boards of certain conditions and requirements, the 
Court stating on page 66: 

“The Act is in essence and on its face a complete regulation of boards 
of trade, with a penalty of 20¢ a bushel on all ‘futures’ to coerce boards 
of trade and their members into compliance. When this purpose is 
declared in the title to the bill, and is so clear from the effect of the 
provisions of the bill itself, it leaves no ground upon which the provisions 


we have been considering can be sustained as a valid exercise of the 
taxing power. 
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Are the Tax Provisions of the Social Security Act a 
Valid Exercise of the Taxing Power? 


We look to the Act itself and the statement of its 
supporters for an answer to this question. 

The President of the United States in his message 
to the Congress urging the legislation says: 


Three. principles should be observed in legislation on 
this subject. In the first place, the system adopted, ex- 
cept for the money necessary to initiate it, should be 
self-sustaining in the sense that funds for the payment of 
insurance benefits should not come from the proceeds of gen- 
eral taxation. Second, excepting in old-age insurance, actual 
management should be left to the States subject to stand- 
ards established by the Federal Government. Third, sound 
financial management of the funds and the reserves, and 
protection of the credit structure of the Nation should 
be assured by retaining Federal control over all funds 
through trustees in the Treasury of the United States. 

* kx 

With respect to unemployment compensation, I have 
concluded that the most practical proposal is the levy 
of a uniform Federal pay-roll tax, 90 per cent of which 
should be allowed as an offset to employers contributing 
under a compulsory State unemployment compensation 
act. The purpose of this is to afford a requirement of a 
reasonably uniform character for all States cooperating 
with the Federal Government and to promote and en- 
courage the passage of unemployment compensation laws 
in the States. The 10 per cent not thus offset should be 
used to cover the costs of Federal and State administra- 
tion of this broad system. Thus, States will largely ad- 
minister unemployment compensation, assisted and guided 
by the Federal Government. (Italics mine). 


Certainly these statements do not appear descrip 
tive of a tax law, but strongly tend to show that the 
alleged tax is a mere device to accomplish the ends 
sought in the law, which, standing by themselves, 


are without the constitutional powers of the Con 
gress. 








Is the Unemployment Insurance Tax Valid? 


The report of the House Ways and Means Com 
mittee says (p. 8): 





In the Child Labor Tax Case, 259 U. S. 20, which involved the second 
attempt by Congress to regulate child labor (the first statute prohibiting 
the interstate transportation of articles produced by child labor having 
been held unconstitutional in Hammer v. Dagenhart, 247 U. S. 251). 
the Act was defended on the ground that it was a mere excise tax levied 
by Congress under its broad power of taxation. Chief Justice Taft, in 
pone’ opinion holding the statute unconstitutional, said on pp. 37, 38 
and 39: 

“It is the high duty and function of this Court in cases regularly 
brought to its bar to decline to recognize or enforce seeming laws of 
Congress, dealing with subjects not entrusted to Congress but left or 
committed by the supreme law of the land to the control of the States. 
We can not avoid the duty even though it require us to refuse to give 
effect to legislation designed to promote the highest good. The good 
sought in unconstitutional legislation is an insidious feature because it 
leads citizens and legislators of good purpose to promote it without 
thought of the serious breach it will make in the ark of our covenant or 
the harm which will come from breaking down recognized standards. 
In the maintenance of local self government, on the one hand, and the 
national power, on the other, our country has been able to endure and 
prosper for near a century and a half. 

Out of a proper respect for the acts of a co-ordinate branch of the 
Government, this Court has gone far to sustain taxing acts as such, 
even though there has been ground for suspecting from the weight of 
the tax it was intended to destroy its subject. But, in the act before 
us, the presumption of validity cannot prevail, because the proof of the 
contrary is found on the very face of its provisions. * * * To give such 
magic to the word ‘tax’ would be to break down all constitutional limita- 
tion of the powers of Congress and completely wipe out the sovereignty 
of the States. 

7's © Faxes are occasionally imposed in the discretion of the legisla- 
ture on proper subiects with the primary motive of obtaining revenue 
from them and with the incidental motive of discouraging them by 
making their continuance onerous. They do not lose their character as 
taxes because of the incidental motive. But there comes a time in the 
extension of the penalizing features of the so-called tax when it loses its 
character as such and becomes a mere penalty with the characteristics 
of yg eae and punishment, * * 

So here_the so-called tax is a penalty to coerce people of a State 
to act as Congress wishes them to act in respect of a matter completely 
the business of the state government under the Federal Constitution.’ 

Opinion of Justice Roberts in the recent Railroad Retirement Board 
Case, 55 Sup. Ct. Rep. 758. 
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The failure of the states to enact unemployment insur- 
ance laws is due largely to the fact that to do so would 
handicap their industries in competition with the indus- 
tries of other states. The states have been unwilling to 
place this extra financial burden upon their industries. A 
uniform, Nation-wide tax upon industry, thus removing 
this principal obstacle in the way of unemployment in- 
surance, is necessary before the states can go ahead. Such 
a tax should make it possible for the states to enact this 
socially desirable legislation. 


And on p. 9 of the report: 


It (this bill) equalizes competitive conditions through 
the imposition of the employment excise tax provided for 


in Title IX. 

The Senate Finance Committee in its report to 
the Senate says (pp. 12, 13): 

This tax offset device is modeled after the provision 
in the Federal Estate Tax Law, under which a credit is 
allowed up to 80 per cent of the Federal tax for amounts 
paid under State Inheritance Tax Laws. With a uniform 
tax and this offset device, employers in all states will be 
put in an equal competitive position. No state can gain 
any advantage through failing to establish an unemploy- 
ment compensation system. This provision will equalize 
competitive conditions and thus enable states to enact 
unemployment compensation laws without handicapping 
their industries. 

This is the very thing the Supreme Court has re- 
peatedly said Congress cannot do. 

The claimed analogy between the 90 per cent 
offset feature of this Act and the 80 per cent state in- 
heritance tax credit under the Federal Estate Tax 
Law does not appear sound. The Federal Estate 
Tax Law was enacted for the definite purpose of 
producing revenue. It has produced and is con- 
tinuing to produce substantial revenue. It was not 
intended to force states to enact inheritance tax 
laws, practically every state, except Florida, having 
an inheritance tax law at the time the Federal Act 
was passed. It makes no requirements whatever as 
to the nature of any State Inheritance Tax Law. It 
merely limits the aggregate amount of inheritance 
and estate taxes to which an estate is subject. 

The Social Security Act, on the contrary, is not 
intended to raise revenue for the support of the 
Government. It appears from the Act itself that if 
it should result in any revenue to the Federal Gov- 
ernment, it would defeat its purpose. It does force 
states to enact unemployment laws, not such as the 
states individually want, but such as the Federal 
Government insists they must enact under penalty 
of loss of the 90 per cent offset to their citizens. 

Some of the requirements which the states must 
meet under the Act are: 


(1) Its unemployment compensation law must be 
approved by the Social Security Board. ‘ 

(2) It must include provisions for such methods 
of administration as are found by the Board to be 
reasonably calculated to insure full payment of un- 
employment compensation when due. 

(3) The payment of money received in the un- 

employment fund of such state, immediately upon 
such receipt, to the Secretary of the Treasury to 
the credit of the Unemployment Trust Fund estab- 
lished by Section 904. 
_ (4) The expenditure of all money requisitioned 
irom the Unemployment Trust Fund in the payment 
of unemployment compensation, exclusive of ex- 
penses of administration. 
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(5) The making of such reports, in such form 
and containing such information as the Board may 
from time to time require and compliance with such 
provisions as the Board may from time to time find 


necessary to assure the correctness and verification 
of such reports. 


(6) That no compensation shall be payable with 
respect to any day of unemployment occurring with- 
in two years after the first day of the first period 
with respect to which contributions are required. 

(7) That compensation shall not be denied to any 
otherwise eligible individual for refusing to accept 
new work if the position offered is vacant due di- 
rectly to a strike, lockout or other labor disputes, or 
if the wages, hours or other conditions of the work 
offered are substantially less favorable to the indi- 
vidual than those prevailing for similar work in the 
locality, or if, as a condition of being employed, the 
individual would be required to join a company union 


or to resign from or refrain from joining any’ bona 
fide labor organization. 


(8) That all the rights, privileges or immunities 
conferred by such state laws or acts done pursuant 
thereto shall exist subject to the power of the leg- 
islature to amend or repeal such laws at any time. 


Do these requirements leave the states free to 
enact any type of unemployment compensation law 
they desire? Is it conceivable, for example, that any 
state would voluntarily enact a law providing that 
all moneys paid into the Unemployment Insurance 
Fund shall be immediately deposited in the Treas- 
ury of the United States? Especially when all such 
funds must be invested by the Treasury in Federal 
securities? May not some states prefer to invest 
such funds in state, municipal or other governmental 
securities of their own selection? 


Wisconsin enacted an unemployment compensa- 
tion law which, since a recent amendment, provides 
that benefits begin 18 months after contributions 
begin. A Bill is now pending before the Wisconsin 
legislature, again amending its Unemployment Com- 
pensation Law with a view of meeting the Federal 
requirement of two years’ accumulations. This 
pending Bill also makes other amendments to the 
Wisconsin law, to meet requirements of the Federal 
Social Security Bill, but provides that if the Federal 
bill should not become law, or be declared invalid, 
these amendments shall not be effective. Is any fur- 
ther proof required that the so-called taxes imposed 
by the Federal Act are forcing states to act against 
their will? 

The Act requires that state laws must have a 
provision that all rights, privileges or immunities 
conferred by the law must exist subject to the power 
of the legislature to amend or repeal such law at any 
time. The original Wisconsin Unemployment Com- 
pensation Act contained a provision protecting 
employers against an increase in the rate of contribu- 
tions for five years upon compliance with certain 
requirements of the Act. A number of large em- 
ployers are operating under that provision of the 
Wisconsin Act. Wisconsin cannot voluntarily, and 
if it had the power could not, without a breach of 
faith, nullify that provision of its law. 
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Some states, under their present constitutions, 
could not comply with the Federal requirement that 
the funds be deposited in the Treasury of the United 
States; some states may not like the strike clause 
of the Federal Act, particularly since it does not ex 
clude illegal strikes (and the Supreme Court ha 
decided that some strikes are illegal) ; some may ob 
ject to the provision with respect to company untons 
or the prohibition of a restriction against joming 
labor organizations. No state would voluntarily sub 
mit the approval of its administration of its own law 
to a Federal board tn the selection of whose mem 
bers it had no part 

The conclusion seems trresistible that the alleged taa 
relating to unemployment compensation is not in fact 
a tax intended to provide revenue for the United 
States, but a penalty to force states to enact unem 
ployment compensation laws which they may not wish 
to enact at all, or if they do, to enact them according 
to a pattern set by the Federal Government. 


Is the Tax to Provide Old-Age Benefits a Valid Tax’ 


We look for an answer to this question to the 
statements of the proponents of the measure and 
to the provisions of the Act itself. 

The President of the United States in his message 
to the Congress refers to the necessity, in the im- 
portant field of security for our old people, to adopt 
“compulsory contributory annuities which in time 
will establish a self-supporting system for those now 
young and for future generations.” The Act itself 
definitely sets up a compulsory, contributory annuity 
plan, as recommended by the President, with bene- 
fits limited strictly to those employees who contribute 
to the fund in the form of taxes, so-called. 

This compulsory, contributory annuity plan does 
not provide for the unemployables, nor those now 
unemployed, nor those now over 65. years of age. 
All of these millions must look to the several states 
for assistance, with contributions to the states by 
the Federal Government if the states comply with 
Federal requirements. 

Title II and Title VIII, laying the taxes therefor, 
apply only to those who will be hereafter employed. 
Farm employes, house servants, Federal and state 
employes, and employes of charitable institutions 
are excluded entirely. Only approximately one-half 
of the employable population is affected by these 
titles of the Act. No employee who does not pay the 
special income taxes laid under Title VIII of the Act 
can participate in the benefits under Title II of the 
Act. 

The tax laid against employees under Title VIII is 
designated an income tax. An income tax has always 
been defended as a tax based upon the ability to pay. 
The Income tax laid on employees under Title VIII of 
this Act ends where the ability to pay begins. The 
income upon which it is assessed begins at scratch 
and ends at $3,000 per year. If it is a tax in fact, 
it is a tax upon the right to live and makes the Act 
anti-social, instead of a Social Security Act, as the 
law describes itself, 
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The old-age benefits payable under the Act 
not based upon need, but solely upon the basis 
contributions made to the fund, and reaching 
specified age 


Under the Act, a corporation execut 
who has contributed to the fund as required, is enti 
to the old-age benefits under the Act upon reac! 
the age of 65, even though he be then a milliona 
the only requirement being that he discontinue 
regular employment at sixty-five 


It is not even essential that one reach the age 
Sixty five to be entitled to benefits under Title Il. [) 
one contributing to the fund under Title VIII dics 
before reaching the age of sixty-five, his estate becomes 
entitled, under Title II, to payment from the fund of 
3'4 per cent of the deceased’s total wages, as de 
fined by the Act. If a qualified persor, after reach 
ing sixty-five, dies before he has received old-age 
benefits equal to 3% per cent of his total wages (as 
defined by the Act), his estate is entitled to payment 
of the difference out of the reserve fund. 

If the income tax laid under Title VIII is in fact 
a tax, we are embarking upon a new and novel theory 
of income taxation under which every employe sub- 
ject to the tax is guaranteed his money back with in- 
terest if he dies before 65 and an additional profit if 
he survives that age, and with no one allowed to par- 
ticipate in the pot created by the tax unless he has 
contributed to it. The fact that the tax may have 
been “passed on” to the consumer, as contemplated 
by the proponents of the Act, will not affect the em- 
ployee’s right to receive benefits. There is, how- 
ever, no “kitty” for the farmer, public or charitable 
employee, or servant who didn’t “put in,” although 
if the tax has been “passed-on,” they may have ac- 
tually contributed a large part of the fund. 


Title II provides for the creation in the Treasury 
of an “Old-Age Reserve Account” and provides for 
an appropriation to this account for each fiscal year 
of an amount sufficient, as an annual premium, to pro- 
vide for the payments required under Title II, such 
amount to be determined on a reserve basis in accord- 
ance with accepted actuarial principles and based upon 
accepted tables of mortality and a 3 per cent interest 
rate compounded annually. The creation of this 
“Old-Age Reserve Account” is entirely in harmony 
with the request of the President that Congress 
establish a Federal compulsory contributory annuity 
plan. The pretended taxes on employer and em- 
ployee provided for in Title VIII of the Act, while 
designated as taxes, are in fact compulsory contri- 
butions to an annuity plan instituted and operated 
by the Federal Government. / find no provision in 
the Constitution authorizing the Federal Government 
to engage in the annuity business for the benefit of part 
of its citizens. 

In conclusion, I submit that, however laudable the 
purpose of the President and the Congress in pro- 
posing this legislation and however difficult, if not 
impossible, for the states, by individual action, to 
accomplish the same purposes, the Federal Consti- 
tution does not permit such legislation. 
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What Does A Circuit Judge 


Look 


For in a Tax Appeal? 


By JupGce Orie L. 


YOU WILL note that Chairman Morris! has 
Y couched my subject in the form of a question 
| have a strong suspicion he was inspired by 
. desire to even the score with me for certain ques 
tions I have propounded to him respecting tax cases 
on past occasions, and the hope that he may at some 
future time use against me what I may here say in 
response to his question. 
| am reminded of an incident that 
happened some years ago when I 
was presiding at the trial of a bit- 
terly contested civil case in the 
New Mexico District. Not satis- 
fied with the evidence being elicited 
from a witness, I proceeded to ask 
certain questions on points I 
thought were pertinent. Counsel 
ior the plaintiff arose after I had 
stated one of my questions and said: 
“Your Honor, if you are asking that 
question in behalf of my opponent, I 
desire to interpose an objection to it. 
On the other hand, if you are asking 
it in my behalf, I want to withdraw it.” 


Many years ago I was District 
Attorney of the Eighth New Mexico 
District. The grand jury was in- 
vestigating a charge of assault with 
a deadly weapon against a negro. 
The colored people of Raton had been 
rehearsing for an amateur theatrical. 
It included some rather intimate love 
scenes between the leading man and 
the leading lady that had aroused 
considerable jealousy on the part of 
the lady’s husband and led him to introduce into the 
play a shooting scene. 


A negro witness before the grand jury described 
the affray as follows: 


“We had just finished rehearsal on Tuesday evening 
and the leading man and leading lady were promenading 


down the street at the head of the company, when Mr. . 


Jones, the lady’s husband, came out of the alley, and 
| heard, Bang, Bang, Rang, and I seed de bullets.” I 
said: “You saw the bullets?” “Yes, suh,” “Well, what 


did they look like?” “Boss, dey shu looked like trouble 
to me.” 


A Circuit Judge usually looks for trouble in a tax 
case, 

While we frequently say that in tax matters, re- 
gard shall be had for substance and not mere form, 
generally speaking we cannot approach the consid- 
eration of a tax case with the broad inquiry, what is 
right and just between the taxpayer and the gov- 
ernment—what judgment will reach a just result. 

* Of the U. S. Circuit Court of Anpeals, Tenth Circuit; Denver, Colo. 
Address delivered before the Tax Clinic of the American Bar Associa- 
tion Meeting, Los Angeles, July 17, 1935. 


‘ Editor’s note.—George M. Morris of Washington, D. C., presided 
it the Tax Clinic. 
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regulations, designed to raise necessary 
rather than to effect broad principles of right and 
justice, which must be considered with respect to 
their general application rather than their effect in 


PHILLIPS * 


Chis is true because we are hedged about by con 
rolling statutory provisions administrative 


revenue 


and 


in individual case. 

Nevertheless, we like to know what is the effect 
of the tax determination in the par- 
ticular case. Has it accomplished 
a just and desirable result? Is the 
taxpayer standing on a technical or 
arbitrary rule to escape a just tax? 
Is the government insisting on a 
like rule to exact an unjust tax? 

And so at the outset we want a 
concise statement of the controlling 
facts that present the true picture 
between the taxpayer and the gov- 
ernment. We want to know the’ 
substance of the transactions in- 
volved and not their mere form. In 
short, we want to know whether 
the determination, when viewed in 
the light of the actual facts, is fair 
and just. 

We are, of course, bound to re- 
spect valid statutory provisions and 
administrative regulations, but we 
are always actuated with a desire 
to reach a just and equitable result 
if it can be accomplished within the 
spirit of the applicable statutes and 
regulations. 

On the other hand, taxation is a matter of public 
concern and in determining the construction of a 
statute or regulation, or the application of a prin- 
ciple of general law, regard must be had for the 
effect it will have in the general field of taxation, 
upon the taxpaying public as a whole, and upon the 
government. Is it fair and reasonable when applied 
generally? It may ordinarily be assumed that the 
Congress and the Commissioner intended to effect 
a result that would be just and reasonable as between 
the government and taxpayers generally. It is our 
duty to effectuate that intent even if in an isolated 
case it works an injustice. 


And so we are desirous of knowing how a par- 
ticular construction or a particular application of a 
legal principle will affect the government, and the 
taxpaying public as a whole, as well as how it will 
affect the government and the taxpayer in the case 
under consideration. 

We should not permit hard cases to make bad law. 
Weare less apt to do so, it seems to me, if tax cases 
are considered in the dual aspect I have indicated. 

(Continued on page 561) 


























































































































































































































Cutting the Tax Pie 


The Allocation of Tax Sources Between 
State and Federal Governments 


By Forest D. SIEFKIN * 


T= give our undivided attention to the business 
at hand, that is, how the tax pie is to be cut for 
the hungry governments surrounding the table, 

it will be necessary to ignore the important questions 

to be decided before the pie is baked. We cannot be 
concerned at this stage with the theories of taxation 
as to what part of the national income or the national 
capital can be taken in taxes. We cannot be con- 
cerned with the many questions 
now current as to what use may be 
made of the taxing power to effect 
either redistribution of wealth or 
reforms of one kind or another. 

Let us assume that the present pie 

is before us: It contains about nine 

billion dollars, (or over one-fifth) 
of our national annual income, 

which has been collected about 21 

per cent by the Federal Govern- 

ment, 22 per cent by the states, and 

57 per cent by local taxing bodies. 

If equally assessed, every citizen in 

the United States would have con- 

tributed $79.00. We cannot stop to 
consider (although it is an interest- 
ing fact) that if our governments 
were on a Cash basis the pie would 
be larger and would contain about 
twelve billion dollars for the fiscal 
year 1934-1935, constituting about 

27 per cent of our national income 

and costing every person in the 

United States about $98.50 each. 
Instead, let us face the pie as it now exists, merely 

noting in passing that although the percentages just 

given are percentages of national income, the taxes 
are not all on income, but are partly taxes on capital. 

The various taxes that have made up the pie num- 

ber over a hundred different kinds; have been col- 

lected by the Federal Government, the forty-eight 
states, and over 167,000 different units of local gov- 
ernment which have taxing powers. Surrounding 
the pie, awaiting its distribution, are not only all 
these tax collecting bodies, but a very large 


additional number of tax-spending bodies who will 
help eat it. 


Now the appetite of each of this hungry throng is 
somewhat like that of a hungry child. Each has a 
desire for all it can get-and a disposition to eat more 
than is good for it. The child who takes more than 
his share at the birthday party is not only guilty of 
bad manners, for which he may be punished, but he 





* Attorney at Law, Chicago, Ill. Paper presented before the Tax 


Clinic held under the auspices of the American Bar Association at Los 
Angeles, July 17, 1935. 
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may also have a stomach-ache from having eaten too 
much. The bad child among the governments is 
without stomach-ache or conscience (except as the 
citizens who have baked the pie find out and speak 
out). 

Of course, every one of the various governmental 
subdivisions is not wholly free to assess and collect 
every kind of tax without limitation. As between 
the Federal and the state govern- 
ments there are reserved powers 
and delegated powers. So also as 
between the states and the various 
units of local governments. But 
who can tell, before the Supreme 
Court speaks and after the tax has 
been administered for a consider- 
able time, whether a certain tax is 
one which the federal government 
may impose or one which is re- 
served to the states? Who can 
say, for example, even after long 
and careful study, whether a tax is 
a direct tax or an indirect tax? 

For example, the Federal Gov 
ernment has recently levied floor 
taxes as supplemental to its proc- 
essing taxes. The Secretary of 
Agriculture, under the statute, finds 
that cotton should sell higher. He 
establishes a fee per pound of cotton 
processed. Supplemental to that 
fee is an equal tax per pound upon 
cotton already processed and in the 
hands of merchandisers. The language of the stat- 
ute and of the regulations, particularly the latter, 
implies that the tax is not imposed because of the 
ownership of the cotton alone. Rather, it is 
said, the privilege of holding the cotton for sale 
or other disposition is what is being taxed. 
Except that it is hard to conceive of “holding 
for sale or other disposition” as being very dif- 
ferent from ownership, the taxation of the privi- 
lege of such holding may well be an excise tax, which 
may be properly levied by the Federal Government, 
and not, as it might seem, a direct tax upon property 
which, being unapportioned, is outside the power of 
the Federal Government. Further, the processing 
tax and the floor tax together are part of an ambi- 
tious plan to tax the processors of farm products to 
control the production and thus raise the prices (and 
the standards of living) of producers of such prod- 
ucts. It happens, moreover, that this particular 
instance is another one of an increasing number of 
such fees or taxes in which individual citizens and 
not a governmental body are the beneficiaries. The 
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fact that the Federal Government acts as a conduit 
for the money collected from the processors and paid 
to the farmers raises the further question whether 
the amount collected is any kind of a tax and does 
not make the solution of the problem any easier. 

Another complication in seeking to allocate the 
sources by describing the taxes is that the name of 
the tax is no longer a very clear indication of the 
nature of the tax. Since a tax under one name may 
be another kind of a tax in disguise, it is often diff- 
cult to say that a certain tax belongs to the Federal 
Government alone, or to the state government alone, 
or to the local government. While it is true that 
certain taxes are traditionally local in character, and 
that certain taxes clearly belong to the Federal Gov- 
ernment alone, by far the great majority of taxes— 
and it should again be noted that the name is no 
indication—may be framed in such a way as to be 
within the power of the assessing government and 
measured by something that is generally said to be 
none of its concern. For example, the Federal Gov- 
ernment in its estate tax taxes the occasion of dying 
and transmitting property. The tax is measured by 
the value of the property transmitted, with certain 
additions of a testamentary character, and certain 
deductions and credits. The measure of the tax, that 
is, the value of the property, is something with which 
the Federal Government ordinarily has no concern 
and which it cannot tax as such. The same death 
and the same property may be taxed at the same time 
by the State of Illinois, measured, however, by the 
amount received by the heirs. Somewhat similarly, 
the Federal Government imposes a tax upon the 
income of a New York citizen; New York State 
imposes a tax upon the same income for having been 
earned within New York State, and, as a final step, 
the City of New York has imposed local taxes of 
the same nature upon the same income, and, by the 
way, upon the same estate that pays Federal and 
state death duties. 

The first indication of a break in this duplication 
was found in the credit given by the Federal Estates 
Tax Act on account of taxes paid to state govern- 
ments on the same property transmitted by. death. 
This example may well serve as a precedent to simi- 
lar relinquishments of portions of the taxing field 
by the different taxing bodies. Such action is volun- 
tary and there are a number of possibilities in this 
field which I shall not attempt to explore here. 


Allocation Between the States and 
the Local Governments 


T seems to me that the problem of allocation be- 

tween the states and the local governments may 
be solved by a reasonable attention to local govern- 
ment by the citizens. The persons who are being 
taxed within a state have some semblance of knowl- 
edge of the connection between the taxes they spend 
for state and local purposes and the services they 
get in return, and they are rapidly coming to more 
knowledge. The New England town meeting has 
its counterpart in many towns, villages and local 
communities, and a reasonable public interest by 
taxpayers may furnish the solution to the question 
of how they should be taxed locally and how the 
money should be applied. As an official of a North 
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Shore village, who must listen to evidences of such 
interest and try to answer the questions raised, I 
have no doubt that such a public interest is increas- 
ing. Various state taxpayers’ associations of the 
better class are doing excellent work in informing 
the public on such questions, and the State Capitol, 
the County Seat and the Village Hall are not so far 
from any citizen that he cannot make himself heard. 
The allocation of interstate business income for 
purposes of taxation as between the different states, 
and as between the states and the Federal Govern- 
ment, presents one of the most difficult problems. 


Allocation as Between Different States 


ONSIDERABLE progress has been made to- 

ward uniformity as between the different states. 
So far the so-called Massachusetts Formula is in 
the lead in determining what percentage of the total 
business income is earned within the confines of a 
given state. That formula assigns equal value to 
tangible property, wages and salaries, and gross re- 
ceipts, by comparing those items within the given 
state with the same items involved in the total busi- 
ness of the company. The result is a fraction which, 
applied to the total income of the taxpayer, repre- 
sents the amount said to be earned within that state. 
Other formulas take into consideration the same 
factors, some times in varying proportions, or con- 
sider other factors with them, such as manufacturing 
costs, business transacted within the state, certain 
accounts receivable, shares of stock of other corpo- 
rations owned, purchases, cost value of capital as- 
sets, and the net cost of sales. Often the formula 
will vary and particular weight given to a particular 
factor, because the state adopting the formula is a 
manufacturing state, on the one hand, or an agri- 
cultural state, on the other. It should be pointed 
out that the use of different formulae inevitably re- 
sults in taxing the same income twice. Any formula 
adopted, if adopted in all states, would eliminate 
duplication. But as soon as the formulas used vary 
in any particular the result is a tax by different 
states upon the same income. Notable progress has 
been made, in that one formula, the Massachusetts 
Formula, has out-distanced the others in the number 
of states in which it has been adopted. But until 
all states adopt a single formula the problem is one 
which should merit the attention of the members of 
the American Bar Association. 


Allocation Between the States and 
the Federal Government 


HE separation of tax sources between the state 
and federal governments already has resulted 
in considerable literature, but few concrete results. 
At the risk of leaving out mention of organizations 
or persons prominent in the studies now going on, 
I mention the work of the National Tax Association, 
the Tax Research Foundation, the American Legis- 
lators’ Association and the Interstate Assembly on 
Conflicting Taxation, as well as the sub-committee 
on double taxation, appointed by the Senate Finance 
Committee, all of which have made considerable 
progress in outlining the field. 
An example of the admirable studies being made 
in the field is the report of the Committee of the 
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National Tax Association on Fiscal Relationships of 
Federal and State Governments, of which Mr. Henry 
Herrick Bond is chairman. In the report of the 
Committee made last,fall it was recommended : 


1. That direct taxation of real and tangible per- 
sonal property should be left to the states and 
their local subdivisions ; 


2. That death duties in the form of estate, inherit- 
ance or transfer taxes should be primarily allo- 
cated to the states; 


3. That customs duties, of course, should be re- 
tained by the Federal Government; 


4. That income taxes be shared by the states and 
Federal Government, but that study be given 
to the possibility of using the same measure of 
income for each and, with that end reached, 
consideration be given to a single joint return 
to collect once (presumably by the Federal 
Government) for the benefit of both; 


5. That the allocation of sales taxes be considered, 
with a hope that the Federal Government sub- 
stitute for the luxury taxes a general manufac- 
turers’ sales tax and the thought that certain 
commodities, such as gasoline, might be singled 
out in addition and the suggestion that com- 
pacts between states for uniform action may 
be a real possibility. 


The Committee then considered the Graves- 
Edmond’s Plan for joint collection of four taxes, the 
liquor tax, the gasoline tax, the cigarette tax and a 
general manufacturers’ excise tax, the latter to be 
created by Congress presumably in lieu of the pres 
ent excise taxes upon particular articles. 


Liquor Tax.—The plan proposes that a Federal 
Liquor Tax be imposed at the rate of Three Dollars 
($3.00) per gallon and that one-half of this be re- 
turned to the states on the basis of an allocation 
fraction recommended by the Committee of the 
American Legislators’ Association. The allocation 
fraction obtains a Federal per capita figure by divid- 
ing the total tax collections by the total population 
of wet areas. Then a state per capita figure is ob- 
tained by dividing the sum of liquor fees by the popu- 
lation of wet areas in that state. If the state per 
capita figure thus obtained is less than one-half of 
the sum of the state and Federal per capita figures, 
the difference multiplied by the population of the 
wet areas of the state is returned by the Federal 
Government to the state in question. 


Gasoline Tax.—The plan proposes that the Federal 
Government collect a tax of 4 cents per gallon and 
distribute 314 cents per gallon to the state condi- 
tioned upon the state’s agreement to reduce its own 
gasoline tax by an equivalent amount and to repeal 
it altogether within five years. The distribution to 
be made to the states is also based upon an allocation 
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fraction, one-third weight to be given to population, 
one-third to motor registration and one-third to im- 
proved road mileage. 


Cigarette Tax.—The plan proposes that 1 cent of 
the present 6 cents Federal tax be distributed to the 
states in proportion to population, conditioned upon 
the states not taxing cigarettes in any way. States 
prohibiting the sale of cigarettes would not share in 
the distribution. 


Manufacturers’ Excise Tax.—The plan proposes 
a federal manufacturers’ excise tax on all articles 
other than food at the rate of 50 per cent, 80 percent of 
this amount to be distributed to those states that agree 
not to tax such sales in any other manner, whether 
by sales taxes, license taxes or franchise taxes on 
the business. The distribution would use an alloca- 
tion formula based on a one-half weight to popula- 
tion and one-half to assessed valuation of property 
as corrected by the United States Census Bureau. 


The sponsors estimate that the plan would dis- 
tribute $525,000,000 of gasoline tax to the states, 
$70,000,000 cigarette tax to the states and $800,000,000 
manufacturers’ excise tax to the states. No estimate 
is made of payments on account of liquor tax because 
of inadequate data. 


The Committee’s report stated the principal argu- 
ments for and against the plan and the report was 
seriously discussed at the Boston meeting of the As- 
sociation held last October. This example of what 
is being discussed and considered at various meet- 
ings over the country is indicative to my mind of the 
growing importance as a national question of taxa- 
tion problems formerly considered entirely local 
problems, and the importance of consideration of 
these questions by the American Bar Association. 
Whether the Association should create a new com- 
mittee to consider such state and local questions that 
have grown up to become national ones, or whether 
the present Special Committee on Federal Taxation 
should enlarge its scope to include such matters, or 
whether there should be a committee on conflicting 
double taxation, I have no opinion. It seems to me, 
however, that the membership of the Association 
should be considering these questions within the As- 
sociation, and not merely in conferences with special 
ists. The result will be, I think, to bring to problems 
the broader experience of the general practitioner 
and the injection of a consideration that so far seems 
to have escaped the attention of the specialists who 
have considered the question—that is, the import- 
ance of preserving the independence and responsi 
bility of the local units of government and the fiscal 
control that should result from local knowledge 0! 
taxing needs and tax-paying ability. 

I hope that the forum for the discussion of this 
question may be the American Bar Association and 
its committees, and that the result will be a contri 
bution to the problems beyond that which other or- 
ganizations are able to offer. 
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New York State's Unincorporated 
Business ‘l'ax 


By Morton S. Conran * 


HE legislature of New York State in its 1935 
feo has made a new and interesting addition 

to income taxation by levying an additional tax 
at the rate of 4 per cent on the net income from un- 
incorporated businesses; that is, business income 
pays income tax at a higher rate than income from 
salaries and income from investments. The law as 
enacted imposes only a temporary additional income 
tax on unincorporated businesses 
for the year 1935 (or for fiscal years 
ending in 1936) ; but it is quite like- 
ly that this legislation will become 
permanent and will be copied by 
other states. 

Simultaneously with levying the 
additional temporary income tax on 
unincorporated businesses, the New 
York State legislature increased 
the rate of tax on ordinary business 
corporations from 4% per cent to 
6 per cent of the net income. Un- 
doubtedly the legislature felt that 
6 per cent of net income was too 
great a penalty to pay for the ad- 
vantages of a corporation; and to 
offset the tax disadvantage of the 
corporation the legislature levied 
the additional 4 per cent income tax 
on the income from unincorporated 
businesses. 





Advantages of Corporation Over 
Non-corporation 


N ALL states every corporation 

doing business in the state, or 
holding property in the state, is subject to a franchise 
tax. The franchise tax is an annual tax levied on a 
business enterprise for the privilege of conducting 
the business in a corporate form. In former years, 
for the small corporation, the franchise tax was, 
comparatively, a small amount; and the payment 
of the franchise tax was, economically, a legitimate 
expense incurred to secure the advantages of a cor- 
porate organization. These advantages are, briefly: 
limited liability; segregation of assets; perpetual 
existence—more properly, continued existence in 
case of emergency like death or illness; transfera- 
bility of each owner’s interest in the enterprise ; defi- 
nite laws as to rights, duties and responsibilities of 
officers, directors, and stockholders; ability to raise 
additional capital by selling securities to small in- 
vestors; ease in ability to establish preferences 
among investors, by issuing various types of stocks 
and bonds. 

For many small businesses these advantages of 
incorporation are of no immediate value. Incorpo- 
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ration does not always attain limited liability, be- 
cause the commercial bank insists on stockholders’ 
and officers’ endorsements, and large trade creditors 
may demand personal guarantees. Segregation of 
assets means nothing if the business man has no as- 
sets other than business assets; or segregation can 
be effected by having a residence, or a savings ac- 
count, in the wife’s name. The ownership of unreg- 
istered securities may be undisclosed, 
or may be changed almost at will. 

Nevertheless, the corporation al- 
ways has a potential, if not an im- 
mediate, value, particularly in times 
of stress. For example, it is easier 
for a corporation to borrow at usu- 
rious interest rates; and it is much 
easier to sell debenture bonds and 
preferred stock, even if the sale is 
to relatives, than it is to admit a 
limited partner. 

From a tax point of view the un- 
incorporated business has the ad- 
vantage over the corporation. An 
individual may do business through- 
out the United States almost at will 
(unless there is a special excise tax 

‘levied on the particular kind of busi- 
ness); a corporation must qualify 
in every state in which it transacts 
business. The unincorporated busi- 
ness pays no Federal capital stock 
tax, and no Federal excess profits 





tax. The Federal income _ tax 
favors individuals over corpora- 
tions: individuals pay normal tax 


at 4 per cent, while corporations pay normal tax at 
1334 per cent; individuals have a specific exemption 
of $1,000 or $2,000 and a credit of $400 for: each 
dependent, while corporations have no specific ex- 
emption now (prior to 1932 there was a $3,000 ex- 
emption). However, for the ordinary small corpo- 
ration the Federal capital stock tax is negligible; 
and it may be assumed that deductions for salaries 
of officers can be depended upon to make the excess 
profits tax negligible also; but income tax at 13% 
per cent is a very high rate for a small corporation— 
the income tax cannot be avoided in its entirety by 
deduction of officers’ salaries, because a normal earn- 
ing of about 6 per cent on the capital stock must be 
shown. The corporation may have « slight advan- 
tage over the non-corporation in that the surtax on 
the individuals may be postponed. 

Until recently only the corporation paid a state 
franchise tax. The non-corporation paid no tax sim- 
ilar to the state franchise tax on corporations, 
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Administrative Difficulties in Taxing Unincor- 
porated Businesses 


HE attempt to leyy upon unincorporated business 

a tax similar to the tax on corporations gives 
rise to many difficult administrative problems. In 
the case of a corporation the balance sheet indicates 
clearly just what assets the corporation owns; and 
the income from these assets, and the income from 
business transacted by the corporation, form the 
corporate income. There is no special difficulty in 
ascertaining corporate income; except that stock- 
holders may receive excessive salaries or interest, 
either directly or in the guise of some profit-sharing 
scheme. Whenever the taxing statute attempts to 
tax at a higher rate the income of a business entity, 
such as a corporation or partnership, separate and 
apart from the personal income of the owners and 
managers, there is always the attempt to reduce the 
business income by large deductions for personal 
compensation and for interest. But there is a real 
difficulty in determining just what are any individ- 
ual’s business assets, and just what are his personal, 
private, or non-business assets or liabilities. For 
example, how would the following be classified: a 
speculative margin account with a broker; the phy- 
sician’s combination residence and office ; a combina- 
tion store and residence; farm produce consumed at 
the farm; bonds used to secure a bank loan; life in- 
surance loans; bank loans secured by a wife’s in- 
vestments; etc.? 

During 1917 the Federal excess profits tax was 
levied alike on corporations, partnerships, and indi- 
viduals. The difficulty of ascertaining the invested 
capital—that is, what really were the business assets 
and business liabilities—and the difficulty of deter- 
mining proper compensation for personal services of 
officers, partners, or individual proprietor caused the 
abandonment of the excess profits tax on partner- 
ships and individuals, and caused an increase in the 
excess profits tax on corporations for 1918. The 1917 
Federal income tax law also limited the interest 
deductible; but to compensate for this increase in 
income subject to excess profits tax, the invested 
capital was permitted to be increased by the amount 
of indebtedness on which interest could not be de- 
ducted. In most cases the increase in invested capi- 
tal reduced the tax more than the non-deductibility 
of interest increased the tax; so that these provisions 
were dropped in the 1918 Act. There was also the 
injustice of forcing the individuals to report all in- 
come as subject to surtax while permitting corpora- 
tions to delay surtax on stockholders by delaying 
dividends; and, possibly, the injustice in not taxing 
corporations at a higher rate because they enjoyed 
the advantage of incorporation. 

Prior to 1928 New York State attempted to tax 
unincorporated bankers, and others whose business 
was in competition with banks, such as dealers in 
mortgages (particularly, second and third mortgages, 
and chattel mortgages), commercial note brokers, 
finance companies which made advances on accounts 
receivable and merchandise, etc. It was hard to en- 
force the law, because much of this business was 
done by semi-vetired semi-capitalists who could ar- 
gue that the purchase of an installment chattel mort- 
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gage merely gave desirable liquidity to a portion of 
their investment funds. 


The New York State Tax on Corporations 


HE franchise tax in New York State is not 

uniform for all business corporations, but varies 
with the kind of business transacted by the corpora- 
tion. Insurance companies, banks, and public 
utilities are subject to special provisions. Transporta- 
tion companies, which includes express, omnibus, 
aviation, and trucking companies, pay lower general 
rates, but pay an additional 1% per cent of the gross 
intrastate earnings. Real estate corporations pay a 
lower general rate, because they pay large real estate 
taxes. Holding companies—those which own stocks 
for the purpose of management and control—pay a 
lower general rate, because the subsidiary companies 
pay the full tax. The great bulk of ordinary business 
corporations (other than banks, utilities, real estate 
and holding companies, etc.) are taxable under Ar- 
ticle 9A. These ordinary business corporations pay 
tax as follows: 


(a) 6 per cent (formerly 414 per cent) on the en- 
tire net income as returned to the Federal 
Government, plus income from dividends and 
income from tax-exempt bonds—in the com- 
putation of net income there may not be de- 
ducted Federal income or profits taxes; nor 
may there be deducted interest on indebted- 
ness to stockholders or shareholders, or mem- 
bers of their immediate families, except 
interest borrowed for ordinary expenses of 
the corporation,—allocated to New York State 
sources ; or 

(b) $25; or 

(c) 1/10 per cent of the value of the issued capital 
stock allocated to New York State; or 

(d) 6 per cent (formerly 4% per cent) on a base 
obtained as follows: (Entire net income plus 
compensation paid to officers plus compensa- 
tion paid to any other person owning more 
than 5 per cent of the issued stock) minus 
($5,000 plus net loss for the year), minus (70 
per cent of the remainder) equals the base; 
whichever method gives the largest tax. 


In the administration of the franchise tax, New 
York State relies largely on the audit of the corpora- 
tion returns as made by the Federal Government. 
The tax return requires a statement as to any audits 
made by the Federal income tax authorities, and as 
to the results of such audits. The tax return calls 
for a balance sheet, but does not require an analysis 
of net worth. The return for real estate corpora- 
tions does require an analysis of surplus and of re- 
serve accounts. The law permits the State Tax 
Commission to require additional information, so it 
is quite likely that the return for business corpora- 
tions will soon require balance sheets as of the be- 
ginning and close of the year, and an analysis of 
net worth. 


It should be noted that the New York State fran- 
chise or income tax on ordinary business corpora- 
tions attempts specifically to settle the difficult 
problems of salary and interest deductions to stock- 
holders. Regardless of the formula—method ol 
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computing the tax—the State Tax Commission re- 
serves the right to determine the reasonableness of 
salaries paid. 


New York State Tax on Unincorporated Businesses 


HE law levying the additional tax at 4 per cent 

on the income of unincorporated businesses is 
very brief; the reprint of the law is complete in four 
pages in the Commerce Clearing House New York 
State Tax Service. 

There is a specific exemption of $5,000; that is, 
an unincorporated business pays this tax only on the 
net income in excess of $5,000. If the net income is 
above $5,000, or if the gross income is above $10,000, 
a return must be filed. An individual engaged in 
more than one business is entitled to only one spe- 
cific exemption of $5,000. However, under the law, 
each business entity is entitled to the full $5,000 
exemption, even if one individual dominates several 
entities. 

Net income is substantially the same as the net 
income for the ordinary personal income tax. But 
only business income is subject to this tax; so that 
interest, dividends, fees, and profits or losses on sales, 
are included only if they are truly business items. 
If the unincorporated business is carried on both 
within and without the state, only the net income al- 
located to New York State is included. As this 
is a true income tax law, interest on government ob- 
ligations is not subject to tax. Under the corpora- 
tion franchise tax based on net income, but not really 
a true income tax, such interest is subject to tax. 
Fees from the practice of law, medicine, dentistry 
and architecture are not taxable as business income, 
as under existing law these professions cannot be 
practiced by a corporation. Fees and income from 
other professions are not taxable as business income 
only when more than 80 per cent of the gross income 
is derived from the personal services actually ren- 
dered by the individual or by the members of the 
business entity and only when capital is not a ma- 
terial income-producing factor. 

A non-resident, conducting a business in New 
York State, may not deduct income taxes paid to 
other states on the New York business income; and 
the credit for such taxes may be used to reduce only 
the ordinary income tax and not the additional in- 
come tax. 

The law defines “unincorporated business” as any 
trade, business or occupation conducted or engaged 
in by an individual estate partnership 

_executor... trustee. This definition does not 
define “business,” but merely paraphrases the 
thought behind the law that all-individuals or enti- 
ties engaged in business are subject to this new law 
if they are not subject to the ordinary corporation 
franchise tax based on income. 

Under the law all interest is deductible. By regu- 
lation, there is excluded “interest paid in connection 
with the ownership of real or personal property, cur- 
rent income from: which is not required to be in- 
cluded in gross income.” But an individual may not 
deduct interest on his own capital employed in the 
business; and in all likelihood interest paid to part- 
ners will bé considered a distribution of earnings 
rather than interest.on indebtedness. Apparently 
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interest paid to beneficiaries of an estate or trust 
would be deductible. Likewise, also, interest paid 
by one partnership to another partnership is appar- 
ently deductible, even though one individual domi- 
nates both partnerships. 

The deduction for personal s services of an indi- 
vidual or partner—corresponding to salaries of offi- 
cers or stockholders—is very sharply limited. 
Section 386 (e) of the law provides: 

There may . be deducted on account of 

the personal service of an individual or member of a part- 
nership carrying on an unincorporated business, if such 
person be actively engaged in the conduct thereof, a reason- 
able amount on account of his personal services to be 
determined and allowed by the tax commission, exoept 
that in no event shall the aggregate of such deductions 
exceed twenty per centum of the amount representing the 
gross income less the deductions provided for in division 
numbered one of section three hundred sixty of this chap- 


ter’ but in no case exceed five thousand dollars per such 
individual or member. 


The phrase “if such person be actively engaged in 
the conduct thereof” might better have been omit- 
ted from the law. The inclusion of this phrase could 
very logically result in two absurd interpretations: 
(a) that if a person is not actively engaged in the 
business, no deduction is permitted; or (b) that if 
a person is not actively engaged in the business, the 
allowable deduction may in fact be unreasonable. 
It would have been better to permit deduction of a 
reasonable amount but only to the extent actually 
paid, credited or accrued. Possibly the phrase in- 
tended to permit unlimited deduction for profes- 
sional fees even though the professional man 
rendering the services had an interest in the business, 
but was comparatively inactive. The phrase “in no 
event” could be construed to mean that deduction 
for professional services rendered by one interested 
in the business, whether active or inactive in the 
conduct of the business, is subject to limitation. 

The attempt of the Legislature in the above quota- 
tion from Section 386 (e) is to limit any individual 
salary to $5,000 and to limit the total salaries to 20 
per cent of the net business income. But the word- 
ing of the law does not coincide with the apparent 
intent. Under the law the limitation for personal 
service deductions affects only individuals or part- 
ners; so that an estate, executor, trustee, or any 
other unincorporated entity, may pay salaries with- 
out regard to the 20 per cent or $5,000 limitation, 
but subject only to the ordinary income tax test of 
reasonableness. Beneficiaries of an estate or trust 
can, under the law, receive unlimited salaries. 
Comparison of Franchise Tax on Business Corpora- 


tions with Additional Income Tax on 
Unincorporated Businesses 


N ITS wording the New York State franchise tax 
on business corporations is an excise or license 
tax for the privilege of being able to exercise the 
corporate franchise; actually it is an income tax. 
On the other hand, the tax on unincorporated busi- 





1Section 360, division 1, provides for deduction of all ordinary and 
necessary business expenses, including salaries, wages, and rents. This 
division does not provide for the deduction of interest, taxes, losses, bad 
debts, depreciation, and contributions; the exclusion of these items as 
allowable deductions in computing permissable salaries, is difficult to 
explain. It would seem that the 20 per cent limitation should be on 
the “net income of the business determined without the benefit of the 
personal service deductions allowed by this paragraph”. 
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nesses is worded as though it were an additional 
income tax; actually it is intended to be a sort of 
privilege tax, so that the unincorporated business 
shall pay a tax similar’to the franchise tax paid by a 
business corporation. 


In one small respect the corporate income is 
greater than that of the unincorporated business. 
Interest on government and municipal bonds is not 
subject to the New York State personal income tax. 
and therefore (when part of business income) is not 
subject to the 4 per cent tax on unincorporated busi- 
nesses. However, such normally tax-exempt income 
is included in the base which determines the 6 per 
cent franchise tax on corporations. 


The corporation has some advantage in that it 
may deduct its franchise tax in cumputing its net 
income; but the unincorporated business may not 
consider the emergency 4 per cent income tax an 
expense, as income taxes are not deductible. 


In the case of business conducted both within and 
without New York State, the method of allocating 
the income used for corporations is not the same 
method as is used for unincorporated businesses. 
However, either method should give substantially 
the same result. 


It would be expected that the tax on corporations 
would be greater than the tax on unincorporated 
businesses, but that is not necessarily so except in 
the case where the income (before salaries) is below 
$8,000 (assuming the maximum allowable salary de- 
duction and assuming no tax-exempt interest). 
Thus, with an income of $100,000 the corporation 
would pay $1,710, the unincorporated business 
$3,000; on an income of $50,000 the taxes would be 
$810 and $1400 as shown by the following table: 


Deductions plus Exemp- 


tion 
Corpora- Non-cor- 
tion poration 
$5,000 plus $5,000 
70% of plus 20% Tax Payable 
(income of income Corpora- Non-cor- 
minus tion at6%?~__— poration 
Income‘ $5,000) at 4% 
100.000 71,500 25,000 * 1,710 3,000 
50,000 36,500 15,000 * 810 1,400 
20,000 15,500 9.000 270 440 
10,000 8,500 7,000 90 120 
8,000 7,100 6,600 54 56 
7,000 6,400 6,400 36 24 


‘With same business income and same deductions (omitting Federal 
capital stock tax) corporation income subject to tax would be less than 
non-corporation income subject to tax, because franchise tax payable 
by corporation is deductible. whereas addi ‘tional 4 per cent income tax 
payable by_non-corporation is not deductible. If correction were made 
for this difference, corporation income would be about 1%4 per cent less 
and corporation tax would be slightly less than shown above. 

2Tt is assumed that 1/10 per cent of the net worth allocated to New 
York State is less than the tax on net income as computed here. 

3 There must be at least four partners. 

‘There must be at least three partners. 





Methods of Evading Tax on Unincorporated 
Businesses 


VASIONS of a tax may be honorable or dis- 
honorable, legal or illegal, but tax authorities 
expect it. And—human nature in an acquisitive so- 
ciety having been so trained—business men do seek 
advice as to how to lessen the tax, even if the busi- 
ness men say that they adopt the tactics of their 
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less honorable competitors only in order to be able 
to meet such competition. 


There may be considered first, the possibility of 
salary deductions; second, the possibility of interest 
deductions; and last, other possibilities of evasion. 


In the case of a business conducted by several 
members of a family, with senior and junior part- 
ners, it might be advisable to change the form of or- 
ganization to that of fewer partners, so that some 
former partners may draw an unlimited salary. As 
partners, the total compensation is limited to 20 per 
cent of the income, and in each case may not exceed 
$5,000. It would seem that a profit-sharing plan for 
former partners, now non-partners, would be per- 
missible, and would reduce the tax without any 
other tax disadvantage. The following table shows 
the possible tax reduction: 


Taxable income 
of same business 
with same in- 
come, but con- 





ducted by one Tax 
individual pro- payable 
Taxable Tax prietor, with by 
income of payable four profit individual 
partnership by sharing proprietor- 
—5 partners partnership non-partners ship 
$100.000 $3,000 $20,000 $440 
50,000 1,400 10.000 120 
20,000 440 4,000 none 


In the case of a business with a large capital in- 
vestment the capital structure may be changed to 
include loans to members of the immediate families 
of the partners, or to other partnerships. 

The stated capital contributions may be small, 
and there may be large loans. So far as trade credit 
is concerned, these loans may be subordinate to all 
other business debts, and be the same as capital. 
The partnership agreement may provide that a par- 
ticular partner must provide a certain amount of his 
own capital, and must procure for the partnership a 
loan at a certain rate of interest, which loan shall be 
subordinate to all other indebtedness of the partner- 
ship, except similar loans procured by other partners. 
It is not difficult to vary the capital and the loans 
from year to year—a book entry at the beginning of 
the taxable year is sufficient. Interest rates on loans 
may vary from year to year, and as between loan- 
holders—here a book entry at the end of the taxable 
year is sufficient. Or the partnership may change 
its form to an individual proprietor with former part- 
ners as profit-and loss-sharing employees, who alsv 
collect interest on their credit balances—the credit 
balance being required as an indication of good faith. 
and also as a guarantee against losses. 

Previously in this article it was pointed out that 

the limitation as to deductibility of interest and 
salaries applied only to an individual or partner- 
ship, and not to other forms of unincorporated enti- 
ties, particularly to estates and trusts. So it might 
be considered desirable not to distribute to beneli- 
ciaries any business now conducted by an estate or 
trust, provided the will permitted continuance ani 
the beneficiaries made no objection. 

A new form of business organization not a part- 
nership may be invented. But, probably, a pool. 

(Continued on page 564) 
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Tax Collection and Adjustment Plans 


By H. R. ENstow * 


The Importance of Good Assessment 


LTHOUGH it might seem that the assessment 
Ac property and the collection of property taxes 
are two quite separate things, a moment’s 
thought will reveal that the two are very, very 
closely tied together. No small part of the tax delin- 
quency of the last few years has been occasioned by 
the feeling on the part of the taxpayer that he was 
being unfairly treated. As is well known, grievous 
inequalities exist in property assess- 
ment. Noone would attempt to say 
that the property tax is a satisfac- 
tory one. It is, however, our most 
important tax, and therefore, needs 
most to be well administered. The 
chief point at which improvement 
in the administration of the prop- 
erty tax can be made is in the 
assessment of property. This state- 
ment is so obvious that I am afraid 
it is boresome. However, it is only 
by constant reiteration and re- 
emphasis that a remedy for the 
situation will be brought about. 
Responsible city officials should 
do all that they can to improve 
assessment conditions in their re- 
spective municipalities. One of 
the things which city officials can 
do is to assist the assessors in ob- 
taining good tools with which to 
work. The first of these indispen- 
sable aids to good assessment is a 
set of property maps, that is, a sys- 
tem of maps which will show each 
piece of land in the city with its exact location, 
dimensions, area, and the name of its owner. Such 
« map will enable the assessor to place every piece 
of property on the assessment roll. It might be 
thought that so big a thing as a piece of land would 
be hard to lose, but many, inany instances could be 
furnished to bear out the statement that parcels of 
land are actually lost so far as assessment and taxa- 
tion are concerned. I know of pieces of land which, 
until recently, have not been taxed for eleven years, 
ninety years, or one hundred and fifty years—believe 
itor not! There are tax districts which through the 
use of property maps have brought on to the assess- 
ment roll considerable acreage formerly not taxed. 
In a particular small village, the use of a property 
map tor assessment purposes added 160 acres for- 
merly untaxed. One hundred sixty acres is a good 
sized farm in anybody’s country. By making every 
piece of property pay what it should pay, taxes will 
in effect be reduced on those which formerly have 
In een paying an unfair share. 


* Assistant Director of Local Assessments, New York State Tax 
Department. Article is the substance of an address delivered at the 
1935 Convention of the New York State Conference of Mayors, held at 
Syracuse, N. Y., June 5, 1935. 
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3ut a system of property maps is not sufficient. 
The assessor should also have a set of land value 
maps so that he will be able to assess property on a 
correct basis by developing a system of unit values 
which he can apply to parcels in order to determine 
their value by a method of careful and exact com- 
parison of front foot or area values. 


The assessor should also be furnished with a good 
system of property records so that he will be able 
to list in methodical fashion all of 
the factors of value which enter into 
the assessment which each parcel 
of real property should carry. 

The assessor should be required 
to take into account such factors cf 
value as topography, drainage, 
depth of lots, corner influence, sales 
price, rentals received, mortgages, 
landscaping, zoning and_ building 
restrictions, utility services, and 
neighborhood characteristics. He 
should be encouraged to develop 
careful classifications of building 
types and schedules of cost of erect- 
ing buildings of various types so 
that it will be possible to use square 
foot or cubic foot factors for com- 

‘puting building values. A proper 
depreciation schedule should also 
be developed. 

But this is not a discourse on 
assessment technique. The thought 
I want to emphasize is that careful 
assessment will improve collection 
conditions by making the property 

owners feel that they are being dealt with as fairly 
and as accurately as possible, that favorites are not 
being played, that political influences are not allowed 
to modify property assessments, in short that the 
tax burden is spread as accurately and equitably as 
possible. 

If the property owner is convinced that assessment 
conditions are what they ought to be, he will be 
more willing to pay taxes. None of us minds so 
much paying for his own fair share but it annoys us 
exceedingly if we have reason to feel that we are 
paying part of someone’s else tax bill. I do not 
hesitate to assert that improvement in assessment 
conditions will bring about a real improvement in 
collections. 

With the thought that the CWA®* and the TERA * 
furnish opportunities for improv ing assessment con- 
ditions, the State Tax Commission about a year and 
a half ago circularized local officers suggesting that 
applications be made for projects for assessment 
maps. A number of localities took advantage of the 
opportunity and have either completed assessment 





! Civil Works Administration. = : 
* Temporary Emergency Relief Administration. 



















































































































































































































































































































































































































maps or are about to do so. It is not yet too late 
to apply for such projects. Assessment map pro- 
jects will not only employ white collar workers but 
by making possible better assessment will prove of 
truly great value to the localities. Projects need 
not be confined to the making of assessment maps. 
In Westchester County a system of land value maps 
is being developed by the project method. A city 
in Georgia by means of a project has just completed 
a reassessment of the entire city. By that means 
the city has been supplied with a complete inventory 
of the real estate within its boundaries, the property 
has been carefully classified, both property maps and 
land value maps have been developed, a loose leaf 
system of property records has been installed and 
assessment data concerning each piece of property 
has been entered on the records. The material so 
developed will be of great use to the assessors and 
will enable them to replace haphazard guesswork 
with scientific analysis, thereby bringing about a 
real equalization of the tax burden in the city. 


I hope that those cities in New York State which 
have need of improving their assessment technique 
and equipment will make every effort to avail them- 
selves of the opportunity offered by the new WPA. 


Possibilities of Increased Confidence in Govern- 
ment by Publicity Methods 


NOTHER thing which deters property owners 

from paying their taxes is the feeling, usually 
an erroneous feeling, that they are not getting their 
money’s worth. Public servants know how easy it 
is for the public not to appreciate what service is 
rendered them. The public too often forgets that 
officials are themselves part of the public and that 
officials are just as anxious to get their money’s 
worth from taxes as anyone else. Public servants 
also know how popular it is to criticize government, 
how easy it is to say that government should reduce 
its expenses, and, alas, how few constructive sugges- 
tions for economy are to be found in the wholesale 
and indiscriminate criticism which government too 
often receives. 


It is only right that citizens should have full infor- 
mation concerning the activities of government. 
The point I wish to emphasize at the moment is 
that giving such information to the citizens in com- 
prehensible and easily understood form will be to 
the advantage of government and will facilitate tax 
collection. I would not have city officials wait to 
give out information until they have been attacked 
but, on the contrary, I believe that one of the most 
necessary things in the city budget is an appropria- 
tion for a Bureau of Information and Publicity, a 
sort of public relations bureau, if you will, which 
will at all times be busy with the task of selling 
government to the people. I would not have this 
agency enter into controversy, nor would I have it 
lean over backward to avoid controversy. It should 
be quick to spike falsehoods and misrepresentations 
which may be injurious to public policy or to the 
city’s credit. It should, of course, be absolutely non- 
political and non-partisan. Its task should be a con- 
tinuous one, that of public reporting. Public 


3 Works Progress Administration. 
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reporting is a subject to which we in New York 
State have not given sufficient attention. In fact, it 
is rather a new thing in the country as a whok. 
Some cities, however, have gone farther than those 
in New York in developing the technique of pre- 
senting important information to the public. It is 
my firm conviction that the number of governmental 
services now furnished will not decrease but, on the 
contrary, that as the years go on government will be 
performing more and more services. If this is true, 
it means that more money must be collected in 
taxation. 


Government is merely a cooperative enterprise. 
It is a sort of system of group buying of necessary 
or desirable services. If we are determined to have 
services, and I have indicated my belief that the 
demand for public services will increase, we must be 
willing to pay for them. Willingness to pay will 
be stimulated by education concerning the value and 
low cost of the duties which city government per- 
forms. 


Many, many interesting things happen in connec- 
tion with the day-to-day routine of furnishing serv- 
ices to the people. Enormous amounts of material 
which can be used to advantage will occur to you 
if you but stop to think of them. This material can 
be presented through the medium of the newspapers, 
the radio, public lectures, public schools, movie 
theaters, by means of posters and billboards, ete. 
Those of us whose daily business is government find 
it a fascinating thing. It will be to our advantage 
and to the advantage of the citizens if we can pass 
on to them a feeling of interest and responsibility. 
The solution to most governmental problems is to 
be found through means of enlightened public opin- 
ion and through the arousing of that most powerful 
force, civic interest. If we as public officials can get 
across to the people some appreciation of the value 
of governmental services, of the benefits which gov- 
ernment renders to each and every one of us, of 
the necessity for the continuance of governmental 
services, we will have gone a long way toward facili- 
tating tax collection. When the public is not receiv- 
ing good services, the officials are immediately told 
about it. Unfair demands and accusations are often 
made. When service is being performed in an effi- 
cient, careful and prudent manner, the public should 
also know about it. Such information will develop 
confidence in government and stimulate tax payment. 


How Cities May Carry on “Pay Your Taxes 
Campaigns” 


URING the last two or three years, a number 

of pamphlets and articles have been written con- 
taining suggestions for efforts designed for reducing 
tax delinquency. Some valuable material along these 
lines has been developed by a Committee of the 
National Municipal League. A campaign for tax 
payment attempts to inform the citizens concerning 
the purpose, functions and operations of the local 
government; to show how tax delinquency works 
to the disadvantage of every citizen through endan- 
gering public service, and attempts to persuade delin- 
quents to retire their obligations to the city. We 
will not have time to treat of such campaigns in 
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detail, but experience in several places in New York 
State has shown that such campaigns can be put on 
with very good results. The campaign should be 
very carefully planned and should extend over a 
period of several weeks building up to the time when 
intensive effort will be made to eliminate delinquency. 

“Publicity can give the taxpayer of the city an intelligent 
understanding of the part played by taxes in paying for 
services to the community. Publicity can marshal enthu- 
siasm and civic pride behind the effort to secure payment 
from every taxpayer able to pay. Publicity can aid the 
city officials in their tax collecting duties, and can insure 
that they have intelligent support for necessary and desir- 
able financial progress. 


“Publicity cannot take the place of personal contact with 
tax delinquents, nor can it in some mysterious way squeeze 
money from genuinely distressed taxpayers who just haven't 
the funds to pay their arrears, but publicity can make 
contact with the delinquents easier and more effective, and 
it can show the distressed taxpayer how he can safeguard 
his property by making ‘easy payments’ within his means 
and can inspire him to make the efforts to pay what he 
can. Publicity can also throw light on that type of tax 
delinquent who is withholding payment for selfish reasons 
even though capable of paying.*” 

The publicity campaign should give facts about 
the city government, “its finances, its money needs, 
the purposes for which the money is spent, the serv- 
ices which the taxpayer receives in return and the 
way in which tax delinquency jeopardizes city serv- 
ice and credit.” Every available publicity medium 
should be utilized. As the campaign goes on, inter- 
esting news items will develop out of the campaign 
itself. Statements can be issued by prominent citi- 
zens and by spokesmen for the various occupational 
and social groups within the city. There should be 
presented in interesting fashion the progress which 
is being made. The campaign should be conducted 
somewhat along the lines of a Community Chest or 
Ked Cross Drive. Bulletins should be issued to show 
graphically the results which are being obtained. 
It can be pointed out that “the first day’s collections 
keep the hospitals going, the second day’s keep the 
library open, the third day’s insure full pay envelopes 
for firemen and policemen for the next six months, etc.” 


The regular procedure of the city for tax payment 
should be made very clear. Careful explanation of 
the extraordinary methods being used during the 
campaign should also be made. If, for example, a 
system of discounts for payment of back taxes is to 
be allowed or if penalties and interest are to be for- 
given either in whole or in part, those facts should be 
headlined and repeated time and again. The delin- 
(uent taxpayer should have it driven home to him 
that he is being given an opportunity to settle his 
account which se not be repeated, and that he 
should make every effort to take advantage of the 
opportunity. 

I think it is unnecessary in this connection to say 
anything more concerning the details of staging 
such a campaign, except that I do want to point 
out the value of personal contact in tax collection. 
the treasurer of a county bordering on the lower 
Ifudson has established a fine record in delinquency 
collections by going throughout his county and 
meeting the delinquents personally. I believe that 
most cities could train a small staff of men who could 


' Publicity Handbook, issued by Pay Your Taxes Committee, National 
Municipal League, January 1935. 


TAX COLLECTION AND ADJUSTMENT PLANS 533 


meet delinquents in a satisfactory manner and dis- 
cuss with them individually the reasons why they 
have been unable to meet their tax payments, explain 
carefully the reasons why they should pay now, and 
make every reasonable effort to assist them in satis- 
fying their obligations. I am sure that a campaign 
of this nature which will bring the personal touch 
into tax collection in a friendly and helpful sort of 
way at first, but if necessary more vigorously, will 
show genuine results which will more than compen- 
sate for the expense and time involved. 


National Municipal League’s “Model” Tax 
Collection Law 


EFORE briefly outlining the Model Tax Collec- 
tion Law developed by a Committee of the 
National Municipal League, I want to say that it is 
the opinion of the State Tax Commission expressed 
in its most recent report to the Legislature that tax 
delinquency is not so much occasioned by lack of 
legal means for collection as it is by lack of vigor on 
the part of the tax collector. When a department 
store has a slow account it does not wait until the 
spirit moves the debtor but sees to it that he is 
prompted to “come across.” The same attitude 
should be taken with reference to obligations due 
the public treasury. Nowhere else can one buy a bill 
of goods which will compare in value with that which 
he gets for his tax dollar. The city should not hesti- 
tate to follow up its customers and urge them to 
balance their accounts. The tax collector should 
not be a receiver of taxes, as he is so often called, 
but should be a true collector in the most vigorous 
sense of the word and should make use of the meth- 
ods employed by the credit manager and the col- 
lection agency if it is necessary for him to do so. 
But a good tax collection law is of enormous value 
in seeing to it that monies come into the public 
treasury. We cannot take time now to read through 
the Model Law suggested by the Committee but it 
will be worthwhile to recite the principles around 
which the law was drawn. 


1. In the opinion of the committee a good tax 
collection law should provide for the payment of 
taxes in semi-annual or preferably in quarterly in- 
stallments. The first installment should be due «at 
the beginning of the fiscal vear in order to reduce 
borrowing in anticipation of taxes. 

2. The committee is of the opinion that discount 
for early payment of taxes should not be allowed 
and that provision for installment payments make 
it unnecessary to allow discounts. Opinion differs 
concerning this point. The City of Albany has had 
very good results through allowing a discount for 

early payment. However, such a system has certain 
disadvantages. 

3. “Penalties for nonpayment of taxes should be 
sufficient to make it unprofitable to withhold 
payment.” 

4. “Tax liens should be sold at a general sale as 
soon as possible after the time of delinquency of the 
last installment. * * * The method of bidding 
should be on the interest rate which the purchaser 
will accept, but with a statutory maximum rate high 
enough to attract purchasers.” The committee be- 
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lieves that a rate of twelve per centum per annum 
is a reasonable maximum. 


5. “Legal procedure for foreclosure of the equity 
of redemption should’ be simple, expeditious and 
inexpensive and it should be possible to group a 
number of parcels under one proceeding.” 

6. “There should be personal liability for taxes 

so far as constitutionally possible.” 
7. The committee recommends that the law au- 
thorize the appointment of receivers of rents who 
may if necessary operate delinquent properties, apply 
income so gotten toward retiring delinquencies, and 
turn over the balance to the owners. As you know, 
the Mayors’ Conference in the last two years 
has sponsored a bill which would allow such 
a procedure to be taken in New York State. In the 
fall of 1934 a committee of the State Conference of 
Mayors met with the State Tax Commission and 
agreement was reached that the two agencies would 
view with favor the adoption of such a measure by 
the 1935 Legislature. The State Tax Commission 
in its report to the Legislature in 1935 commented 
favorably on the proposal. However, the bill did 
not become law. If the delinquency situation does 
not show continued improvement, perhaps it will be 
well to give thought to continuing sponsorship of 
the bill at forthcoming legislative sessions. 


The final main principle enunciated by the Model 
Tax Law Committee was that the collector should 
be appointed rather than elected and that he should 
be required to give a surety bond. 

As stated above, details of the Model Tax Law 
cannot be discussed, but I recommend it for study 
with the thought that it may contain suggestions 
worthy of adoption in your city. 


Recently Enacted New York State Laws to 
Facilitate Property Tax Collection 


Y LAST two points deal with the problem of 

keeping properties on the assessment rolls 
and with replacing on the rolls properties which have 
been sold for unpaid taxes and have come to be 
owned by the city. The city does not want to own 
properties. Its chief purpose is to keep them on the 
assessment roll so that they represent live assets. 
In the hands of the city most properties will be 
nothing more than frozen assets. Therefore, every 
effort should be made to keep properties in the hands 
of private owners so that the tax base will remain 
as broad as possible. I will not attempt to outline 
the various methods which have been employed Ly 
individual cities to handle the delinquency problem 
but I will mention one or two laws which authorize 
almost any sort of action which a given city may find 
useful. Some cities have found considerable success 
in collecting delinquency by forgiving interest and 
penalties either in whole or in part and through 
arranging for the retirement of the balance over a 
period of time, say three years, if the amount war- 
rants such extension. Every effort should be made 
to arrange installments in such a way that the 
delinquent can pay small amounts as he finds it 
convenient. He should not be tied down hard and 
fast to the payment of relatively large sums at stated 
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intervals, but every effort should be made to accept 
whatever he has to offer, say in multiples of five 
dollars. Of course, he should be required to clear 
up the entire amount in the period allotted him. The 
thing to do is to keep the property on the current 
assessment rolls if at all possible and so avoid the 
necessity of the city’s acquiring title and the prop- 
erty’s becoming exempt. One village had very good 
luck in reducing delinquency by allowing payments 
without penalties for a short time and then putting 
on small penalties, gradually increasing to the origi- 
nal scale of penalties. 


Chapter 917 of the Laws of 1934 (State of New 
York) allowed all penalties on unpaid taxes and 
assessments to be cancelled and revoked, provided 
the principal sum was paid. Interest might be 
charged at not to exceed six per centum per annum. 
This was in the event that property had not been 
sold for unpaid taxes. That chapter also provided 
that if the property had been sold and bid in by the 
municipality, redemption might be allowed without 
any penalties by the payment of the amount of the 
delinquency together with interest at not to exceed 
six per centum. Finally, the law provided that back 
taxes might be paid in whatever installments the 
governing body might determine to be for the best 
interest of the city and the property owner. 

This was a very broad provision which permitted 
almost any sort of plan for the retirement of delin- 
quency to be adopted. That law has now been 
amended by Chapter 583 of the Laws of 1935 so that 
interest and penalties on delinquent taxes may be 
cancelled, revoked, or reduced, provided the amount 
due is paid within a period of one year. Secondly, 
property sold at tax sale may be redeemed without 
any interest if the municipality so provides and, third, 
the provision allowing any sort of installments to 
be arranged is continued. 


Chapter 725, Laws of 1935, amended Chapter 917 
of the Laws of 1934 a second time so as to provide 
that properties concerning which arrangements have 
been made to pay delinquency in installments may, 
if deemed desirable, be withheld from tax sales. 


Surely any city in New York State having a delin- 
quency problem may under the authority of this 
law find some arrangement which will facilitate the 
payment of delinquert taxes. 


New York’s Tax Adjustment Law 


N conclusion, attention is called to Chapter 799 of 

the Laws of 1935, enacted through the joint 
efforts of the State Tax Commission and the Mayors’ 
Conference, which adds section 96-b to the general 
tax law so as to permit the cancellation or compro- 
mise of unpaid taxes and which allows a municipality 
to dispose of properties acquired at tax sale, so that 
the frozen assets of the city can be liquidated and 
exempt properties returned to the assessment roll, 
thereby broadening the tax base. This section allows 
a city council to establish what is called a Board of 
Tax Arrears to consist of not less than three city 
officials, which board shall have power to examine 
into all cases in which the city has acquired a tax 
lien and, if the total amount of taxes and charges 

(Continued on page 561) 
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Tax Changes Effected by the 
Revenue Act of 1935 


f ' yriegning brief as compared with other reve- 
nue laws, and not a complete taxing act in 
itself, the Revenue Act of 1935 makes numerous tax- 
law changes, including the following: 


1. Increases the surtax rates on individuals in the 
surtax net income brackets above $50,000; 


2. Places a graduated scale of rates on corpora- 
tions other than railroads varying from 12'4 per cent 
to 15 per cent; 


3. Permits corporations to deduct specified char- 
itable contributions up to 5 per cent of net income, 
computed without deduction for such contributions ; 


4. Taxes 10 per cent of dividends received by cor- 
porations from other corporations (with certain ex- 
ceptions) at regular corporation rates; 


5. Increases the capital stock rates, beginning 
with the year ended June 30, 1936, to $1 40 per $1,000 
for each $1,000 of the adjusted declared value, but 
allows a new declaration of value for the year ended 


June 30, 1936; 


6. Imposes, for taxable vears ending after June 
30, 1936, new excess profit tax rates—6 per cent of 
net income in excess of 10 per cent and not in excess 
of 15 per cent of adjusted declared value; 12 per cent 
of net income in excess of 15 per cent of adjusted 
declared value. Exemptions based on the new de- 
clared values; 


7. With a decrease of the exemption to $40,000, 
increases estate tax rates in varying degrees as fol- 
lows, in brackets under the 1934 Act: doubles the rate 
in all brackets up to $50,000, 5 per cent increase in 
brackets between $50,000 and $200,000, 4 per cent in 
brackets between $200,000 and $4,500,000, 5 per cent 
in the brackets between $4,500,000 and $5,000,000, 6 
per cent in the next bracket up to $6,000,000, in the 
remaining brackets, 7 per cent ; 


8. Increases the gift tax rates, effective January 
1, 1936, to maintain “the 25 per cent differential be- 
tween the estate tax rates and the gift tax rates; 


9. Reduces the penalty for failure to file a tax 
return on time if delinquency is not more than 120 
days ; 

10. Reduces interest rate on delinquent payments 
of Federal taxes to a rate of 6 per cent per annum; 


11. Excludes Federal taxes from application un- 
der the Declaratory Judgment Act, effective on all 
proceedings pending in the Courts at the time of 
enactment of the new Act; [Numerous processing 
tax suits invoke relief, in the alternative, under the 
Declaratory Judgment Act.] 


12. Increases surtax rates on “undistributed ad- 
justed net income” of personal holding companies. 


Under a separate Act, income of employees of 
foreign governments is retroactively exempted from 
the Federal income tax, and dividends paid to the 
United States by banking corporations and insurance 
companies are made deductible. 


*sr 


Effective Dates of New Tax Provisions 
Revenue Act of 1935 


New Provisions 


Effective Date 
RN RIN chs oan ivecel ork i ober e 


a leven Taxable vears beginning after’ 

' December 31, 1935 

Capital stock tax. .seeeeess. Year ended June 30, 1936 

MOEN DUCES CON io oc. 5 50.5:0. 8 9:7 0s Hig Hd ele reese First income-tax taxable year 
ending after June 30, 1936 

Taxable years beginning after 
December 31, 1935 

Estate tax Lee ee Peeseeveenrgessy ts a GRUS Ol SReCeneNt 

eS eee eee January 1, 1936 

Excise taxes on sales—Amendments....... October 1, 1935 

Import tax on oil products. . .. After thirtieth day after en- 

actment date 


Surtax on personal holding companies. . 


Discontinuance of $1,000 excise tax on 
eo eee ae After June 30, 1935 
6% interest rate on delinquent taxes....... Enactment a 
Nonapplication of Declaratory Judgment 
Act to Pederal taxes... ... 26.6... .6 500 Retroactive 
Penalty for late filing—Amendment ; . After enactment date 
Crude petroleum tax reduction .. September 1, 1935 


Amendatory Act’ 

Exemption of income of employees of for- 
eign governments ............ 
Deduction of dividends paid to U. 
banking corporations and 
companies on preferred stock. 


Retroactive 
S. by 
insurance 
faxable years beginning after 
Dec. 31, 1934 
Following are further details regarding tax changes 


made by new law. 


Income Tax 


Surtax on Individuals 


No change is made from the Revenue Act of 1934 in the 
surtax rates on individuals on brackets of surtax net income 
up to $50,000, and the definition of surtax net income re- 
mains unchanged. On all brackets in excess of $50,000 the 
rates have been increased, the maximum rate being 75 per 
cent instead of the maximum of 59 per cent in the Revenue 
Act of 1934. Three new brackets have been added—one, 
splitting up the income between $200,000 and $300,000 into 
two brackets instead of one, and the other two, adding new 
brackets up to $5,000,000. The following table shows the 
new rate increases over the rates in the 1934 Act: 


Comparative Surtax Rate Table 


Increase in rate 


Surtax net income 1935 Act on bracket over 
(highest amount rate 1934 Act rate 
in bracket) Per cent Per cent 

$ 56,000 . 31 1 
62,000 35 2 
68,000 : 39 = 3 
74000 -.... 43 4 
80,000 ; 47 5 
90,000 Bane 51 6 

100,000 Rie or , 55 5 
150,000 ... 58 6 
200,000 _ . : 60 7 
250,000 . 62 8 
300,000 64 10 
400,000 66 11 
500,000 68 12 
750,000 70 13 
1,000,000 72 14 
2,000,000 73 14 
5,000,000 74 15 
Over $5,000, 000 75 16 


General Tax Rates on Corporations 


The new income tax rates on corporations in the Revenue 
Act of 1935, applicable to taxable years beginning after De- 
cember 31, 1935, will result in a smaller tax liability than the 
rates in the 1934 Act for all corporations having net incomes 
of less than $44,800. It is only on net incomes in excess of 
$44,800 that there will be an increased income tax under the 
new Act. Instead of the flat 1334 per cent rate in the 1934 
Act, the Act of 1935 contains the following schedule of 
rates: 





1H. R. 7998, approved August 27, 1935. 
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Upon net incomes not in excess of $2,000, 12% per cent. 

$250 upon net incomes of $2,000; and upon net incomes 
in excess of $2,000 and not in excess of $15,000, 13 per cent 
in addition on such excess. 

$1,940 upon net incomes of $15,000; and upon net incomes 
in excess of $15,000 and not in excess of $40,000, 14 per cent 
in addition on such excess. 

$5,440 upon net incomes of $40,000; and upon net incomes 
in excess of $40,000, 15 per cent in addition on such excess. 

Examples.—lf a corporation had a net income of $44,000 
. for the calendar year 1935, its income tax, computed under 
the Revenue Act of 1934 would be 1334 per cent of $44,000, 
or $6,050. 

If a corporation had a net income of $44,000 for the cal- 
endar year 1936, its income tax, computed under the Revenue 
Act of 1935, would be: 





On the fisst S400. ....osccsscec cae $5,440 
On the remaining $4,000 at 15 per cent... 600 
TOD 6.8. 5 84k sb st enon SRR soe ies $6,040 


Hence the tax, under the later Act, would be $10 less than 
the tax on the same income under the 1934 Act. On $2,000 
net income the tax under the 1935 Act is $25 less than under 
the 1934 Act. On net incomes of $15,000 the tax under the 
new Act is $122.50 less than under the 1934 Act (Sec. 
102 (a)). 

A flat income tax rate of 1534 per cent is provided in the 
case of consolidated returns of railroad corporations instead 
of the regular graduated corporation income tax rates in 
Section 102(a) of the 1935 Act. This 1534 per cent rate is 
the same as is provided in the 1934 Act for railroad corpora- 
tions filing consolidated returns. Section 141(c) of the 1934 
Act is amended to make clerical changes in this respect 
(Sec. 102 (b)). 

Withholding provisions have been amended to conform 
with the new corporation income tax rates. All withhold- 
ing from corporations required to be made under the 1934 
Act is at the rate of 15 per cent with respect to all payments 
of income made after December 31, 1935, except that the 
Commissioner may authorize withholding under the 1934 
Act before amendment in the case of taxable years be- 
ginning in 1935 (Sec. 102 (f)). 

The income tax rates on all insurance companies, includ- 
ing life insurance companies, mutual insurance companies, 
and insurance companies other than life or mutual, will be 
at the same graduated rates as for all other corporations. 
Under Section 207 of the 1934 Act, mutual insurance com- 
panies other than life are taxable at the same rates as other 
corporations. By amendment in the Revenue Act of 1935, 
the rates on life insurance companies and insurance com- 
panies other than life or mutual are changed to the regular 
graduated corporation rates instead of the flat 1334 per cent 
rate in the 1934 Act (Secs. 103, 104). 


Deductions for Contributions 


An amendment of Section 23 of the Revenue Act of 1934, 
effective for taxable years beginning after December 31, 
1935, permits the deduction by corporations of contribu- 
tions or gifts made to or for the use of a domestic corpo- 
ration, or domestic trust, or domestic community chest, 
fund, or foundation, organized and operated exclusively 
for religious, charitable, scientific, literary, or educational 
purposes, or the prevention of cruelty to children (but in 
the case of contributions to a trust, chest, fund or founda- 
tion, only if such contributions are to be used within the 
United States exclusively for such purposes). No part of 
the net earnings of the donee may inure to the benefit of 
any private shareholder or individual, and no substan- 
tial part of its activities may consist of carrying on 
propaganda, or otherwise attempting, to influence legisla- 
tion, in order that the contributions may be deductible. As 
compared with the 15 per cent limitation on deduction by 
individuals in the 1934 Act, the deduction by corporations 
is limited to 5 per cent of their net incomes computed with- 
out the contributions deduction. Before this amendment, 
corporations were not allowed to deduct any part of their 
charitable, etc., contributions unless they resulted in a 
direct business benefit. The new provision corresponds 
somewhat with Section 23 (0) (2) of the 1934 Act, relating 
to charitable and other contributions by individuals, except 
that the latter does not contain any limitation similar to 
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that in the parenthetical phrase at the end of the first sen- 
tence of this paragraph. 

The deduction for charitable and other contributions is 
much more limited in the case of corporations than in the 
case of individuals. Corporations may not deduct contribu- 
tion to or for the use of any of the following organiza- 
tions (unless the organizations also come within the scope 
of the preceding paragraph)+ 

(1) the United States, States, Territories, or political 
subdivisions or the District of Columbia for public purposes: 

(2) vocational rehabilitation fund, authorized by the 
World War Veterans’ Act of 1924; 

(3) posts or organizations of war veterans or auxiliary 
units thereof; . 

(4) fraternal societies operating under the lodge system 
if used for charitable, religious, scientific, literary, etc., 
purposes. 

All the above classes of contributions are deductible by 
individuals. : 

There is no provision for unlimited deduction of con- 
tributions by corporations under exceptional circumstances 
such as is outlined in the case of individuals in Section 120 
of the 1934 Act (Sec. 102 (c)). 

Insurance companies other than life or mutual are per- 
mitted to deduct charitable and other contributions to the 
same extent as other corporations as outlined above, under 
an amendment in the 1935 Act. Without such an amend- 
ment, mutual insurance companies also will be permitted 
the same deduction, as, under Section 207(c) of the 1934 
Act, they are allowed all deductions allowed to corporations 
by section 23. Life insurance companies are not allowed 
any deduction for charitable and other contributions. Their 
taxable net income is computed under special statutory 
rules (Sec. 102(d)). 

Foreign corporations are allowed the same contributions 
deduction as is allowed domestic corporations. The deduc- 
tion is allowable whether or not the contributions are con- 
nected with income from sources within the United States 
(Sec. 102(e)). 


Dividends Received by Corporations 


Dividends received by corporations from other corpora- 
tions subject to income tax, not including corporations tax- 
able under Section 251 of the 1934 Act (income from U. S. 
possessions) or China Trade Act corporations, may be de- 
ducted from gross income only to the extent of 90 per 
cent of the amount of such dividends, leaving 10 per cent 
thereof taxable at the regular corporation tax rates. This 
would have the effect of taxing dividends received by cor- 
porations at a rate of from 1% to 1% per cent. Under the 
1934 Act and prior revenue acts, the entire amount of such 
dividends has been deductible, and, therefore, no part thereof 
has been taxable. This change would apply only in the 
case of taxable years beginning after December 31, 1935, 
and would be applicable to all taxable corporations includ- 
ing all insurance companies, except life insurance compa- 
nies. The latter are entitled to a deduction of the full 
amount of dividends received from a taxable corporation 
other than one taxable under Section 251 of the 1934 Act 
(income from U. S. possessions) and other than a China 
Trade Act corporation (Sec. 102 (h)). 

Withholding, when required from a foreign corporation 
under the 1934 Act, applies also to 10 per cent of the amount 
of dividends of the class described above, when received by 
such foreign corporation (Sec. 102 (i)). 


Nonrecognition of Gain or Loss on Liquidations 
of Subsidiaries 


No gain or loss upon the receipt by a corporation of 
property (other than money) distributed in complete liqui- 
dation of another corporation shall be recognized if the 
corporation receiving the property was in control of such 
other corporation on the date of the enactment of the 
Revenue Act of 1935 and continued to be in control until 
the time such liquidation or liquidations took place. ‘“Com- 
plete liquidation” includes any one of a series of distribu- 
tions which may be made in complete cancellation or 
redemption of all of a corporation’s stock, provided that 
the period of liquidation does not extend beyond five years 
from the close of the taxable year during which the first of 
the series of distributions was made. 
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In the event a plan of liquidation has been developed 
but the transfer of property is not completed within the 
taxable year the Commissioner may require the: taxpayer 
claiming the benefit of these provisions to give a bond, or 
waiver of the statute of limitations on assessment and col- 
lection, or both, as he may deem necessary to insure 
assessment and collection of the tax if the transfer of prop- 
erty is not completed in accordance with the plan. A cor- 
poration is in control of another corporation when it owns 
at least 80 per cent of the voting stock and at least 80 per 
cent of the total number of shares of all other classes of 
stock of the other corporation. This condition must exist 
on the date of the enactment of the Revenue Act of 1935 
and continue to exist at all times until the exchange takes 
place to entitle the owning corporation to make such 
exchange without the recognition of gain or loss. If money 
is received upon a liquidation, gain will be recognized only 
up to the amount of money received. 

These liquidations being treated as tax-free exchanges, 
the basic provisions of Section 113(a) (6) of the Revenue Act 
of 1934 will be applicable upon the subsequent sale or other 
disposition for the purpose of determining gain or loss to 
the controlling corporation. 

The above-described provisions apply only to distribu- 
tions in liquidation made during taxable years beginning 
after December 31, 1935. They do not apply to any liqui- 
dation if any distribution in pursuance thereof was made 
before the date of the enactment of the Revenue Act of 
1935 (Sec. 110). 


Surtax Rates on Personal Holding 
Companies 


The new surtax rates on personal holding companies ap- 
plicable to taxable years beginning after December 31, 1935, 
on the “undistributed adjusted net income” are: 


20 per cent of the amount thereof not in excess of $2,000; 
plus 


30 per cent of the amount thereof in excess of $2,000 and 
not in excess of $100,000; plus 


40 per cent of the amount thereof in excess of $100,000 
and not in excess of $500,000; plus 


50 per cent of the amount thereof in excess of $500,000 
and not in excess of $1,000,000; plus 


60 per cent of the amount thereof in excess of $1,000,000 
(Sec. 109). 

The definition of the term “undistributed adjusted net 
income” has been amended. One of the deductions allowed 
from the adjusted net income in determining the undis- 
tributed adjusted net income under the 1934 Act is the 
amount of dividends paid during the taxable year. The 
amendment permits the deduction of dividends paid during 
the taxable year and distributions (not in complete or 
partial liquidation and not a dividend as defined in Section 
115 of the 1934 Act) made during the taxable year out of 
earnings or profits of such year. This would have refer- 
ence to a distribution of earnings or profits of the current 
taxable year when it could not be regarded as a dividend 
because of the existence of operating deficits of prior years 
which must be made good before true dividends (distribu- 
tions of earnings or profits accumulated after February 28, 
1913) may be made (Sec. 109(b)). 


- 


Capital Stock Tax on Corporations 


As stated above in summary form, the capital stock tax 
rate will be $1.40 for each $1,000 of the adjusted declared 
value of the capital stock of every domestic corporation 
with respect to doing business for any part of such year, 
for each year ended June 30, beginning with the year ended 
June 30, 1936. For a foreign corporation doing business 
in the United States for any part of such year the rate is 
$1.40 per $1,000 of the adjusted declared value of capital 
employed in the transaction of its business in the United 
States (Sec. 105 (a), (b)). 

Exempt from the capital stock tax are corporations 
enumerated in Section 101 of the Revenue Act of 1934 as 
being exempt from income tax, and all insurance com- 


panies (Sec. 105 (c)). 
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For the year ended June 30, 1936, a new declaration of 
value is allowed every corporation. For subsequent years 
the adjustments are to be computed in the same manner as 
provided in the Revenue Act of 1934 (Sec. 105 (f)). Other- 
wise, except for a reduction in the interest rate to 6 per 
cent per annum instead of 1 per cent a month as in the 1934 
Act if the tax is not paid when due, the same general ad- 
ministrative provisions are applicable to the capital stock 
tax as under the 1934 Act (Sec. 105 (d) (e) and Sec. 404). 


China Trade Act corporations are allowed a credit against 
the adjusted declared value of their capital stock in an 
amount equal to the proportion of such adjusted declared 
value which the par value of the shares owned on the last 
day of the taxable year by (1) residents of China, the 
United States, or its possessions, and (2) individual citizens 
of the United States or China, wherever residing, bears to 
the par value of the whole number of shares outstanding 
on such date. This is for the purpose of putting such cor- 
porations on an equal competitive basis with corporations 
of foreign countries doing business in China (Sec. 105 (g)). 


Excess Profits Tax on Corporations 


Under the Revenue Act of 1935, the new excess profits 
tax rates upon the net income of every corporation for each 
income-tax taxable year ending after the close of the first 
year in respect of which it is subject to the new $1.40 per 
$1,000 capital stock tax, are as follows: 


6 per cent of such portion of its net income for such 
income-tax taxable year as is in excess of 10 per cent and 
not in excess of 15 per cent of the adjusted declared value. 


12 per cent of such portion of its net income for such 
income-tax taxable year as is in excess of 15 per cent of the 
adjusted declared value. 


The exemptions are based on the new declared values under 
the Revenue Act of 1935, and the above new rates are appli- 
cable only to income-tax taxable years ending after June 
30, 1936. 

The above rates would not be applicable for any taxable 
year ending on or before June 30, 1936. For such years the 
rate of 5 per cent on net income in excess of 12% per cent 
of the old adjusted declared value would apply. 

The excess profits taxes in the N. I. R. A. and the Revenue 
Act of 1934 have been imposed for the principal purpose 
of inducing corporations to declare adequate values of their 
capital stock for the purpose of the capital stock tax. This 
is equally true of the new excess profits tax. If the original 
declaration of the value of the stock for capital stock pur- 
poses is judiciously made, the excess profits tax in most 
cases will not be incurred (Sec. 106). 

China Trade Act corporations are allowed a credit for the 
excess profits tax under the 1935 Act, similar to the credit 
allowed for income tax under Section 261 (a) of the 1934 
Act (Sec. 108). 


Federal Estate Tax 


The recommendation of the President that an inheritance 
tax, in addition to the estate tax, be levied was not followed 
by Congress. Instead, increased revenue will be obtained 
from increases in the estate tax rates and a decrease in the 
specific exemption to $40,000. The aggregate estate tax 
rates now range from 2 per cent on a net estate of $50,000 
(before exemption of $40,000) to 70 per cent on net estates 
of over $50,040,000. The changes in exemption and rates 
will be applicable only with respect to transfers of estates 
of decedents dying after the date of the enactment of the 
Act. 

An amendment of Section 302 of the Revenue Act of 
1926 gives the executor an election with respect to the 
time as of which the property included in the gross estate 
is to be valued, the election to be made upon his return, 
provided it is filed within the time prescribed by law or 
by the Commissioner in pursuance of law. Under the 
Act prescribed before amendment, he could value the 
estate only as of the date of death. Under the amendment, 
he may value the estate as of the date of death or as of 
the date one year after the decedent’s death, except that 
(1) property included in the gross estate on the date of 
death and distributed, sold, exchanged, or otherwise dis- 
posed of, within the year, shall be included at its value at 
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the time of such distribution, sale, exchange, or other dis- 
position, and (2) any interest or estate, the value of which 
is affected by mere lapse of time, should be included at its 
value at the time of death, adjusted for any difference in 
value as of its later date not due to mere lapse of time. 
Double deduction is not allowed. No deduction may be 
allowed, for estate tax purposes, if allowance for the item ts 
in effect given by the revaluation provision herein. For 
example, deductions for losses from fire, other casualties, 
etc., are disallowed if reflected in the later valuation of the 
property. 

Property transferred to charities, etc., is to be valued as 
of the date of death with adjustment for any difference in 
value (not due to mere lapse of time or the occurrence or 
nonoccurrence of a contingency) of the property as of the 
date one year after the decedent’s death (substituting the 
date of sale or exchange in the case of property sold or 
exchanged during such one-year period) [Sec. 202(a) ]. 

This amendment is effective only with respect to estates 
of decedents dying after the date of the enactment of the 
Revenue Act of 1935 (Sec. 202(b)). 

Under the 1934 Act, the estate tax was due and payable 
one year after decedent’s death. Under the 1935 Act the 
tax is due and payable 15 months after the decedent’s death. 
Under the 1934 Act, in the case of an extension of time, 
interest at 6 per cent begins to run six months after the 
due date of the tax. Under the 1935 Act it begins three 
months after the new due date of the tax. The above new 
payment provisions apply only to the estates of decedents 
dying after date of enactment of the new Act (Sec. 203). 

The following table shows the aggregate estate tax rates 
under the Revenue Act of 1932 as amended by the Revenue 
Act of 1935: 


Net estate 
(After 


Amount 
the $40,000 of tax 
exemption) Rate on total 

Not over Block of tax on block estate 

None None 

$ 10,000 $ 10,000 2% $ 200 $ 200 
20,000 10,000 4% 400 600 
30,000 10,000 6% 600 1,200 
40,000 10,000 R% 800 2,000 
50,000 10,000 10% 1,000 3,000 
70,000 20,000 12% 2,400 5,400 
100,000 30,000 14% 4,200 9,600 
200,000 100,000 17% 17,000 26,600 
400,000 200,000 20% 40,000 66,600 
600,000 200,000 23% 46,000 112,600 
800,000 200,000 26% 52,000 164,600 
1,000,000 200,000 29% 58,000 222,600 
1,500,000 500,000 32% 160,000 382,600 
2,000,000 500,000 35% 175,000 557,600 
2,500,000 500,000 38% 190,000 747,600 
3,000,000 500,000 41% 205,000 952,600 
3,500,000 500,000 44% 220,000 1,172,600 
4,000,000 500,000 47% 235,000 1,407,600 
4,500,000 500,000 50% 250,000 1,657,600 
5,000,000 500,000 53% 265,000 1,922,600 
6,000,000 1,000,000 56% 560,000 2,482,600 
7,000,000 1,000,000 59% 590,000 3,072,600 
8,000,000 1,000,000 61% 610,000 3,682,600 
9,000,000 1,000,000 63% 630,000 4,312,600 
10,000,000 1,000,000 65% 650,000 4,962,600 
20,000,000 10,000,000 67% 6,700,000 11,662,600 
50,000,000 30,000,000 69% 20,700,000 32,362,600 

Remainder 70% s: 


Gift Tax 


In the case of the gift tax, the rates on donors are in- 
creased in the same proportion as the estate tax rate, so 
that the gift rates are three-fourths of estate tax rates, 
and the specific exemption, like that under the estate tax, 
is reduced from $50,000 to $40,000 (Sec. 301). 

The new rates and exemption apply to all gifts made 
after December 31, 1935. The tax on gifts made during 
the calendar year 1936 or any calendar year thereafter is to be 
computed under the rates contained in the Revenue Act of 
1935. Where gifts have been made during the calendar 
years 1933 to 1935, (or during the part of the calendar year 
1932 after enactment of the 1932 Act) the tax to be paid 
on gifts made in 1936 or thereafter will be computed by 
determining the tax on the total of net gifts made during 
the prior years using the 1935 Act rates; then the tax is 
computed on the total net gifts including the 1936 gifts, 
also using the 1935 Act rates. The difference between the 
two computations represents the gift tax for the calendar 
year 1936. A similar computation will be followed on gifts 
made in any year after 1936. 
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Miscellaneous Provisions 


Excise Taxes on Sales: Tax-Free Sales.—The Reveni 
Act of 1935 amends Section 620 of the 1932 Act, (excise 
tax on sales) to permit tax-free sales in the case of sales 
for the use of the United States, anv state or territory or 
political subdivision, or the District of Columbia, regardless 
of whether the use is of a proprietary or governmental 
nature. Under prior law exemption was allowed only in 
the case of such sales if sold for use of a state or political sub- 
division in the exercise of an essential governmental func- 
tion (Sec. 40la). 

Credits and refunds of excise taxes on sales are allowed 
under the new law upon proof that after October 1, 1935, 
the article upon which the tax was paid was, by any person- 


(1) Resold for the exclusive use of the United States, any 
state, territory of the United States, or any political sub- 
division of the foregoing, or the District of Columbia; or 

(2) Used or resold for use as fuel supplies, ship’s stores, 
sea stores, or legitimate equipment on vessels of war of the 
United States or of any foreign nation, vessels employed 
in the fisheries or in the whaling business, or actually en- 
gaged in foreign trade or trade between the Atlantic and 
Pacific ports of the United States or between the United 
States and any of its possessions; or 


(3) In the case of gasoline products, not commonly or 
commercially known or sold as gasoline, such as benzol, 
benzene, or naphtha, but not including casinghead and 
natural gasoline, used or resold for use otherwise than as 
fuel for the propulsion of motor vehicles, motor boats, or 
airplanes, and otherwise than in the production of such 
fuel; 


(4) In the case of lubricating otls, used or resold for 
nonlubricating purposes. 


As in prior law, to be entitled to the refund-or credit the 
manufacturer, producer or importer must have repaid or 
agreed to repay the tax to the ultimate vendor or obtained 
the latter’s consent to the allowance of the credit or refund 
(Sec. 401 (b)). 

Interest on Overpayments.—The Revenue Act of 1932 con- 
tains no provision for the allowance of any interest on 
overpayments of the excise tax on sales. The Act of 1935 
amends the 1932 Act in this particular by allowing interest 
at 6 per cent per annum, but no interest will be allowed for 
any period prior to October 1, 1935. Neither will interest 
be allowed on sales for the exclusive use of the United 
States, any state. territorv of the United States, or any 
political subdivision of the foregoing or the District of 
Columbia (Sec. 401 (c)). 

The effective date of all the above amendments in the 
case of excise tax on sales is October 1, 1935. 


Import Tax on Oils.—Compensatory’ taxes on importa- 
tion of products of certain oils specified in Section 602% of 
the Revenue Act of 1934 (coconut oil, sesame oil, palm oil, 
palm kernel oil, or sunflower oil) and Section 601 (c) (8) 
of the 1932 Act (imported fish oils) are imposed in the new 
Act at the same rates as in the sections of the Revenue Acts 
mentioned if such products would not otherwise be taxed 
under those sections. This tax is effective after the thirtieth 
day after the date of enactment of the new Act (Sec. 402). 


Liquor Excise Tax Terminated.—The special excise tax 
of $1,000 imposed by Section 701 of the Revenue Act of 
1926 for carrying on a liquor business contrary to state or 
local laws will not apply with respect to carrying on busi- 
ness after June 30, 1935. This is the provision that has been 
held unconstitutional by many courts, injunction against 
collection being granted on the grounds that it is a penalty 
and not a tax (Sec. 403). 


Declaratory Judgment Act.—The Declaratory Judgment 
Act (Section 274D of the Judicial Code) is amended to 
specifically exclude Federal taxes from its application 
so that a suit to recover such taxes may not be 
filed under that Act in any Court. The amendment applies 
also to all proceedings pending in the Courts at the time 
of enactment of the new Act (Sec. 405). The Declaratory 
Judgment Act has been invoked in many actions for recov- 
ery of taxes paid under the Agricultural Adjustment Act 
and related Agricultural relief measures. 


(Continued on page 568) 
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Application of the Declaratory Judgment 
Act to ‘Tax Suits 


Memorandum of Authorities with Respect to the Applicability of the 
Federal Declaratory Judgment Act to Suits for the Recovery of Taxes 


This memorandum, by I‘rank J. Wideman, assistant attorney general, U. 
Department of Justice, is of special interest at the present time because in many 
of the more than a thousand pending processing tax actions relief is asked, in the 


alternative, under the Declaratory Judgment Act. 


In this connection it is note- 


worthy that a provision of the Revenue Act of 1935 (Sec. 405) specifically excepts 


Federal taxes from applicability of the Declaratory Judgment Act. 
the exception is made retroactive to the extent that it applies to 
now pending in any court of the United States.” —Editor. 


AXES are “the sole means by which sovereign- 

ties can maintain their existence.” Bank of 

Commerce v. Tennessee, 161 U. S. 134, 146. 
Summary collection is necessary so that funds may 
be always available to defray public expenses. For, 
as stated in Bull v. United States (Sup. Ct.), decided 
April 29, 1935, No. 649, October Term, 1934, not yet 
reported but found in C. C. H., 1935, Vol. 3-A, pp. 
9942, 9946, “taxes are the life- blood of gov ernment, 
and their prompt and certain availability an im- 
perious need.” To meet that need it is essential 
that taxpayers be required to “pay first and litigate 
later.” It is upon this principle that the whole 
scheme of Federal taxation rests—and has rested 
since the foundation of the Government. As stated 
in Phillips v. Commissioner, 283 U. S. 589, 595, “The 
right of the United States to collect its internal 
revenue by summary administrative proceedings has 
long been settled.” + So important is this right that 
safeguards have been thrown around it such” as Sec- 
tion 3224 of the Revised Statutes prohibiting in- 
junctive relief against collection. 


In recognition of the fact that mistakes are in- 
evitable, and in a spirit of fairness, there has been 
set up for the later settlement of disputed collections 
an elaborate system of corrective justice. Methods 
of recovery are provided by administrative action 
and by suit in court. Broadly speaking, recovery 
may be secured by— 


(1) voluntary action of the Commissioner with- 
out the filing of a claim for refund (Sec. 322 (a), 
Revenue Act of 1934, c. 277, 48 Stat. 680) ; 


(2) the allowance by the Commissioner of a 
claim for refund or credit (Sec. 322 (b), Revenue 
Act of 1934); 


(3) determination by the Board of Tax Appeals 
ancillary to their jurisdiction over deficiencies, 
that there has been an overpayment (Sec. 284 (e), 
‘1 Cheathem uv. United States, 92 U. S. 85, 89; 

Cases, 92 U. S. 575, 615; Springer v. United States, 102 U. S. 586, 593; 
Dodge v. Osborn, 340 U. S. 118, 120; Graham v. du Pont, 262 U. Ss. 
234, 255. The earliest Federal excise tax acts contained provisions for 
suit, or levy by distraint and sale, e. g., Act of March 3, .1791, c. 15, 
Sec. 23, 1 Stat. 199, 204; Act of December 21, 1814, c. 15, Sec. S, 3 
Stat. 152, 154; Act of January S.. 16%5, ¢..3t, Sec. 26, 3 Stat. 164, 173; 
Act of January 18, 1815, c. 22, Sec. 5, 3 Stat. 180, 182; id., c. 23, Sec. 
), 3 Stat. 186, 188. Similarly, a tax lien on lands and chattels was 
early introduced. Act. of July 22, 1843, c.. 16, Sec. 19,.3 Stat. 22, 30; 
-_ of January 9, 1855, c. 21, Sec. 24,'3 Stat. 164, 172. Compare Act 
March 3, 1815, c. 100, Secs. 12-15, 3 Stat. 239, 241. 
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539 


Furthermore, 
“any proceeding 


Revenue Act of 1926, c. 27, 44 Stat. 9; cf. Sec. 
322 (d), Revenue Act of 1928, c. 852, 45 Stat. 791, 
Revenue Act of 1932, c. 209, 47 Stat. 169, and the 
Revenue Act of 1934) ; 

(4) suit against the United States or the col- 
lector (Sec. 3226 of the Revised Statutes, as 
amended by Sec. 1103 (a) of the Revenue Act of 
1932). 


In connection with the last three of these methods, 
a large body of procedural law has grown up. There 
are statutory requirements for the filing of specific 
forms (returns, claims for refund, etc.), and various 
formal and informal hearings are accorded the tax- 
payer at different stages of the controversy. As an 
aid to the Commissioner and the Board in reaching 
a correct decision, there has been created an exten- 
sive force of assistants, attorneys, auditors, technical 
advisers and investigators. Authority is given the 
Commissioner to have his investigators examine the 
books and papers of taxpayers. Information at the 
source is supplied in many instances. Where the 
taxpayer pays the tax and elects to sue for its re- 
covery, Congress has specifically provided in Sec- 
tion 3226 of the Revised Statutes that “no suit or 
proceeding shall be maintained in any court for the 
recovery of any internal revenue tax” until a claim 
for refund or credit has been duly filed with the 
Commissioner of Internal Revenue. 


The filing of a claim for refund is an absolute 
prerequisite to the maintenance of an action to re- 
cover taxes. United States v. Felt & Tarrant Co., 
283 U. S. 269, 272; Moses v. United States, 61 F. (2d) 
791, 794 (C. C. A. 2d), certiorari denied, 289 U. S. 
743. The purpose of this requirement is to give the 
Commissioner an opportunity to correct the errors 
made by his office before the question involved is 
presented to the courts for review. Tucker v. Alex- 
ander, 15 F. (2d) 356 (C. C. A. 8th). Moreover, the 
determinations of the Commissioner, made in the 
administrative proceeding, are prima facie evidence 
of the facts found therein. Reinecke v. Spalding, 280 
U. S. 237, 236-" 


? The function of the Commissioner of Internal Revenue is comparable 
in a degree to that of the Interstate Commerce Commission concerning 
the findings of which it was stated, ‘“‘This court has ascribed to them 
the strength due to the , Judgments of a tribunal appointed by law and 
pg | by experience.” Jilinois Cent. &c. R. R. v. Inter. Com. Comm., 
206 U. S. 441, 454. 
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This is not a complete picture of the administra- 
tive machinery set up by statute for the recovery 
of taxes erroneously collected, but it is enough to 
show the improbability that Congress could ever 
have intended the Declaratory Judgment Act to ex- 
tend to the recovery of taxes. Should the Declara- 
tory Judgment Act be held to apply to tax cases 
it will mean a complete reversal of our present 
scheme of taxation. The principle of “pay first and 
litigate later” will be changed to “litigate first and 
pay later.” This principle has never before been 
departed from. The Board of Tax Appeals cases 
represent but a partial departure, since those cases 
have to do only with liability for deficiencies in tax. 
Even there a jeopardy assessment may be had while 
the matter is still sub judice by the Board. Should 
the taxpayer desire to go beyond the Board to the 
courts a bond is required to insure collection. So, 
what limited departure there is in Board cases is 
more apparent than real. But, under the Declara- 
tory Judgment Act, the departure would be real. 
It would affect original tax liability as well as lia- 
bility for deficiencies, and there would be none of 
the safeguards for collection now surrounding defi- 
ciencies. It would be possible to delay and impede 
the collection of taxes to such an extent as to em- 
barrass the Government in meeting its financial ob- 
ligations. 

Tax laws are not self-administering and their en- 
forcement cannot be made automatic. An orderly 
administrative process of determination, assessment 
and collection must be followed. Duties are placed 
upon the taxpayer as well as the Commissioner by 
the revenue acts. Under the Declaratory Judgment 
Act a taxpayer could escape the procedural require- 
ments laid upon him by law such as filing returns, 
payment of tax, claims for refund, giving of bonds, 
ete. He could, at will, oust the Commissioner from 
a consideration of his correct tax liability. He could 
deprive the Commissioner of many other duties im- 
posed upon that officer by law.* The Board of Tax 
Appeals could also be deprived of its statutory juris- 
diction. Of course, Section 3224 of the Revised Stat- 
utes prohibiting injunctions would become a dead 
letter. In many other ways would the present scheme 
of taxation be disorganized and disrupted. T*urther- 
more, there would be devolved upon the courts func- 
tions which they are not equipped to perform. It would 
practically impose upon them the performance of many 
of the administrative duties of the Commissioner. 
From the very nature of some of these duties, spe- 
cial assessment, for example, the impracticability of 
judicial determination in the first instance is appar- 
ent. (Cf. Blair v. Oesterlein Co., 275 U.S. 220.) The 
practical effect would be an implied repeal of a mul- 
titude of statutes upon which the whole scheme of 
taxation rests. Citation of authority is hardly re- 
quired for the rule that implied repeals are not fav- 
ored. Certainly that rule should apply with the 
greatest of force where, as here, implied repeals on 
such a huge scale would be effected. 


3 Under the doctrine of Lewis v. Reynolds, 284 U. S. 281, it was held 
that under the statutes authorizing refunds there is an implied authority 
in the Commissioner to reaudit a return whenever an overpayment in 
taxes is claimed. Query: How could the Commissioner exercise this 
function if taxpayers could resort to court under the Declar atory Judg- 
ment Act? 


TAX MAGAZINE 
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Congress could not have had in mind such a grave 
dislocation of the existing scheme of taxation when 
it enacted the Declaratory Judgment Act. There 
is nothing in the language of that Act nor its legis- 
lative history to compel a conclusion that it did.‘ 
The courts have been confronted with such situa- 
tions before, and have consistently held that a long 
continued legislative policy deducible from repeated 
and extensive legislation by Congress will not be 
departed from in determining the meaning of subse- 
quent acts general in terms. Thus in construing a 
Federal statute as operating prospectively only, ref- 
erence was made to other acts which strikingly 
illustrated the policy of Congress to abstain from 
retroactive enactments on the particular subject 
(Jaedicke v. United States, 85 Fed. 372) (C.C. A. 8th). 
The policy of Congress to have the legal rights of 
the United States settled in its “ courts (United 
States v. Shaw, 39 Fed. 433) (S. D. Ga.); to give 
the Government priority of pay ithe in the distribu- 
tion of the estates of insolvent debtors (United States 
v. Cook County Nat. Bank, 25 Fed. Case No. 14,853) 
(N. D. Ill.) ; to give to Federal revenue officers the 
right to remove from state to Federal courts cases 
— them arising out of their official acts (Venable 

. Richards, 105 U. S. 636); to limit the benefit of 

pid right laws to resident authors or artists 
(Yuengling v. Schile, 12 Fed. 97) (S. D. N. Y.); to 
require protests in writing where provision is made 
for payment of duties under protest (Saltonstall < 
Birtwell, 66 Fed. 969) (C. C. A. Ist); to require the 
accounts of every public officer to be settled at the 
Treasury (Dennison v. United States, 25 C. Cls. 304) ; 
to exempt Indians from the operation of general 
penal statutes affecting white persons (Ex parte 
Crow Dog, 109 U. S. 556), are all cases in which the 
courts have held that an existing policy or proce- 
dure is not to be regarded as intended to be 
abandoned further than the actual terms and objects 
of the new legislation unmistakably require, espe- 
cially where it is a long-established policy in regard 
to a matter of transcendent importance. As stated 
in Murdock v. City of Memphis, 20 Wall. 590, 619: 
* * * in reversing the policy of the government from 
its foundation in one of the most important subjects on 
which that body (Congress) could act, it is reasonably 
to be expected that Congress would use plain, unmistak- 
able language in giving expression to such intention. (In- 
terpolation supplied.) 

The same rule of construction has been applied 
by the courts to other Declaratory Judgment Acts. 
Petition of Kariher, 284 Pa. 455; In re Cryan’s Estate, 
301 Pa. 386; Bell Telephone Co. of Pennsylvania v. 
Lewis, 313 Pa. 374; Baker v. Goodale, 85 N. H. 561. 
See Hoel v. Kansas City, 131 Kan. 290, 291 Pac. 780; 
Maring Lighterage Corp. v. Luckenbach S. S. Co., 248 
N. Y. Supp. 71; Bretton Woods Co. v. Carroll, 84 
N. H. 428; Lisbon Village District v. Lisbon, 85 N. H. 
173; Smeeton v, Attorney General, 1 Ch. 85 (1920); 
Ottawa Y. M. C. A. v. Ottawa, 29 Ont. L. R. 574; 
McDougall v. Attorney General, (1925) N. Z. 104, and 
cases cited in Declaratory Judgment by Borchard, 
p. 156, 157. 

In Petition of Karther, 


supra, it is stated (p. 271) 
that— 


+See Appendix, infra. 
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* * 


* in all jurisdictions where declaratory judgment 
practice obtains, the rule is established * * * that a 
proceeding to obtain such a judgment will not be enter- 
tained where the court lacks jurisdiction of the subject- 
matter involved * * * or where another statutory remedy 
has been specially provided for the character of case in hand. 
(Italics supplied.) 

In Jn re Cryan’s Estate, supra, the court states 
(p: 677): 

We early decided that, under declaratory judgment stat- 
utes, (1) relief could be had only in cases where an actual 
controversy existed or was imminent, and that (2) even 
there, it could not properly be given where another estab- 
lished remedy was available. * * * As to the second 
point of construction, any interpretation other than that 
which we placed on the statute would have meant the 
practical abolition of all set forms of actions at law and 
equitable proceedings, a result in no wise intended by 
the Legislature. * * * 

In Bell Telephone Co. of Pennsylvania v. Lewis, 
supra, speaking of declaratory judgments, it is stated 
(p. 375) : 

Such a proceeding will not be entertained where another 
statutory remedy has been provided in cases of similar 
import. 

In Baker v. Goodale, supra, the court said that a 
declaratory judgment act— 

* * * was not designed to furnish a substitute for the 
aiid procedure, 

In Lisbon Village District v. Lisbon, supra, it was 
stated (p. 175): 

The plaintiff has mistaken the form of remedy available. 
The Declaratory Judgment Act (Laws 1929, c. 86) was de- 
signed to supply deficiencies in legal procedure which 
existed before the enactment of the statute. Falkner v. 
Keene, ante, 147. 

Also in Ottawa Y. 
was stated (p. 581): 

The Assessment Act now provides ample machinery for 
determining such questions, and I am inclined to think 
that relief must be sought from the tribunals which are 
by the Act charged with the duty of determining all ques- 
tions as to assessments, and not by an action in which a 
declaratory judgment is sought. . 

The Federal Declaratory Judgment Act is modeled 
after the original Uniform Declaratory Judgment 
Act approved by the National Conference on Uniform 
State Laws (9 U. L. A,, p. 121- 130) and adopted by 
twenty states and territories.> The Congressional 
Committee reports and debates (H. Rep. No. 1264 and 
S. Rep. No. 1005, 73rd Cong., 2nd Sess.; Vol. 72, 
Part III, p. 2816, 71st Cong., 2nd Sess.) by repeated 
references to the numerous state cases indicate that 
it was intended to give to the Federal Act the same 
meaning, scope and effect that previously had been 
given the Uniform Act by state decisions. 

Strong evidence that Congress never intended to 
extend the Declaratory Judgment Act to tax cases 
is to be found in the fact that at the same time it 
had under consideration the Declaratory Judgment 

Act, it had under consideration the Revenue Act of 
1934 which contained provisions (for example, Secs. 
141-150 ; 271-277 ; 291-299; and 501-520) indicative of 
an intent not to disturb but to continue the estab- 
lished scheme of corrective justice in connection with 
tax cases.® 


M. C. A. v. Ottawa, supra, it 


*The Act is stated to be a refinement as the result of years of con- 
sideration. A comparison reveals the first paragraph to be, in substance, 
Section 1 of the Uniform Act; paragraph 2 in Section 8 is haec verba; 
and paragraph 3 appears to be traceable to Section 9. 

° The Declaratory Judgment Act was introduced in Congress on March 
29, 1933. The Revenue Act of 1934 was introduced in Congress on 
lebruary 9, 1934. The Declaratory Judgment Act was passed on June 
14, 1934. The Revenue Act of 1934 was passed on May 10, 1934. 
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It is true that a contrary view has been taken in 
the cases of Penn Brothers v. Glenn, 10 Fed. Supp. 
493 (W. D. Ky.), and Vogt & Sons, Inc. v. Rothensies 
(E. D. Pa.), decided July 10, 1935, but it is sub- 
mitted, for the reasons advanced herein, that those 
decisions are in error. In this connection, it should 
be stated that much of the argument and most of 
the authorities now set forth were not before the 
court in those cases. 


Appendix 


The enactment of Declaratory Judgment Acts was 
first advocated in the United States by Professor 
Edwin M. Borchard, a professor of law at Yale Uni- 
versity. The procedure has been in use by Great 
Britain for nearly forty years and by Scotland for 
nearly four hundred years. So far as can be ascer- 
tained, Professor Borchard, commenced the agitation 
for the enactment of the procedure into the law of 
some of the states as early as 1918. It appears that 
a Declaratory Judgment Act was enacted by the 
Legislature of Michigan in 1919, which was de- 
clared to be unconstitutional by the courts. Anway wv. 
Grand Rapids Railway Co., 211 Mich. 592. The bill 
was later amended to meet the objections of the 
court. At the instance of Professor Borchard the 
National Conference of Commissioners on Uniform 
State Laws drafted and recommended a Uniform 
Declaratory Judgment Act. Since that time about 
twenty states have adopted the Uniform Act, and 
a total of thirty-four states have enacted a Declara- 
tory Judgment Act in some form. 


A bill for a Federal Declaratory Judgment Act 
was first introduced in Congress in 1919, and re- 
peatedly introduced at each succeeding session until 
it was finally enacted in June, 1934. Professor 
Borchard appeared before the Judiciary Committees 
of the House and Senate on occasions when the 
Committees held hearings on the bills. The bill 
for Declaratory Judgments was pending simulta- 
neously in the House and Senate of the Second 
Session of the Seventy-Third Congress. Upon the 
passage of the House bill, the one pending in the 
Senate was withdrawn. 


The purpose intended to be served by the Declara- 

tory Judgment Law is indicated in the Report of the 
Senate Committee on the Judiciary, S. Rep. No. 1005, 
73d Cong., 2d Sess., p. 6, where it is said: 
The 1,200 American decisions have established that the 
proceeding must be adversary, all interested parties must 
be cited, the issue must be real, the question practical and 
not academic, and the decision must finally settle and 
determine the controversy. It enables disputes arising oul 
of written struments, or otherwise, to be adjudicated with- 
out requiring a destruction of the status quo and of the 
social and economic fabric. * * * (Italics supplied). 

On April 27, 1928, a Subcommittee of the Judiciary 
Committee of the Senate held hearings on H. R. 
5623, 70th Cong., Ist Sess., to amend the Judicial 
Code by adding a new section (274 D) to authorize 
the Federal courts to render declaratory judgments. 
This measure was practically the same as the one 
which subsequently was passed. There appeared 
before the Subcommittee as witnesses: Mr. Charles 
P. Taft, Chairman of the Committee on Juris- 


(Continued on page 562) 























































ALABAMA 


Gasoline Tax.—%Ch. 215 (H. B 
requires 25% of the total funds received 
by Marion County from the levy and col- 
lection by the state of motor fuel taxes 


to be used for a sinking fund of $100,000 | 


in bonds issued to pay for construction 
of roads. Approved July 17, 1935. 


H. B. No. 824 provides for the establish- 


ment of sinking funds out of the gasoline | 


tax to pay for bonds issued by counties 
for bridge and road building purposes. 
H. B. No. 833 permits municipalities to 
levy a license tax of %¢ per gallon on all 
motor fuel sold in such municipalities, and 
to pledge proceeds of same to secure bonds 
issued to equip or build school buildings. 


H. B. No. 868 provides that all cities | 


between 24,000 and 40,000 may levy a li- 
cense tax of not over two cents per gallon 
on all gasoline or other motor fuel sold 
in such city. 

H. B. No. 919 authorizes the Commis- 
sioner of certain cities to levy and collect 
an excise, license, privilege, storage, sales, 
or gallonage tax on gasoline. 

License Taxes.—H. B. No. 867 relates to 
licensing of the dyeing, cleaning and press- 
ing business. 


Motor Vehicles.—S. B. No. 354 amends 
schedule 158 of Sec. 348, Art. XIII, Ch. 6 


. No. 710) | 





of the General Revenue Law of 1935 rela- | 


tive to automobiles. 
gust 13, 1935. 


Property Taxes.—H. B. No. 802 (same as 

B. No. 325) provides for the extension 
of the county three mill and county one 
mill school taxes where such taxes have 
already expired or will expire before De- 
cember 31, 1940. 

H. B. No. 821 proposes an amendment to 
Section 217 of Article XI, of the Consti- 
tution of Alabama of 1901. 

H. B. No. 834 amends Section 251 of 
H. B. No. 324, Laws of 1935, relative 
lands bid at tax sales. 

H. B. No. 835 amends Section 269 
H. B. No. 324, Laws of 1935 relative 
redemption of land from tax sales. 

H. B. No. 836 amends Section 291 
H. B. No. 324, Laws of 1935, relative 
redemption at tax sales. 

H. B. No. 838 amends Section 372 
H. B. No. 324, Laws of 1935, relative 
liens for taxes. 

H. B. No. 839 amends Section 78 
H. B. No. 324, Laws of 1935 relative 
assessment appeals. 

H. B. No. 865 provides for relief of tax- 
payers permitting and authorizing the 
transfer of any tax claim held by the State, 
county, municipality or taxing district 
thereof, etc. 


Passed Senate Au- 


3 


to 
to 
of 


to 


to 


of | 









eae 






Pend: 


Legislation 


as] =e 


UNDER the above heading, report will 
be made of the introduction of and 
action taken on state tax legislation of 
importance to business interests. This 
section will be confined to pending bills 
in state legislatures, and the final report 


| will be that of enactment, designated by a 


bold-faced star [%]. This feature is made 
possible through the facilities of the 
Commerce Clearing House Legislative 
Reporting Department, which furnishes a 


| twenty-four hour reporting service on all 
| subjects for all states. 


: Copies of the text 
of any bill reported may be obtained for a 
service charge of one dollar per bill. 





S. B. No. 286 amends Sec. 5806, Code 
of Alabama 1923 relating to the appraisal 
of personal property of decedents. 

S. B. No. 301 amends Sec. 7918, Code of 
Alabama of 1923, relative to homestead ex- 
emptions. 

_S. B. No. 352 amends Sec. 290 of the 
General Revenue Law (H. B. 324, Laws of 
1935) relative to real estate redemption. 

City of Auburn—xH. B. No. 636 pro- 
vides for and reguiates the assessment, 
levy and collection of municipal taxes in 
the City of Auburn in Lee County. Ap- 
proved July 17, 1935. 

City of Opelika—H. B. No. 789 provides 
for and regulates the assessment, levy and 


| collection of municipal taxes of the City 


| 


to | 


of | 


of Opelika, in Lee County. 
August 13, 1935. 
Securities Tax.—S. B. No. 363 amends 
sections 338 and 344 of an act entitled 
“An Act to provide for the general rev- 


enue of the State of Alabama,” approved 
July 10, 1935. 

Utilities Taxes—S. B. No. 292 amends 
Sec. 5762, Code of Alabama of 1923, rela- 
tive to appeal from order of the public 
service commission. 


Passed House 


CALIFORNIA 


Adjournment.—The Legislature adjourned 
June 16, 1935. The following is a final 


| list of laws not previously reported. 


| 2365) 


Chain Store Tax.—y%xCh. 849 (A. B. No. 


requires licenses for chain stores. 


| Approved July 20, 1935. 


| stuffs $10 per brand. 
of | 





Commercial Feeding Stuffs—yeCh. 485 
(S. B. No. 105) taxes commercial feed 
Approved July 15, 
1935. 


Gasoline Tax.—% Ch. 558 (A. B. No. 81 


| provides for a gas tax refund on all mo- 


tor vehicles which are not operated on 
public roads. Approved July 18, 1935. 

%* Ch. 600 (S. B. No. 787) relates to a 
motor vehicle fuel tax. Approved July 19, 
1935. 
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ig State Tase 


| 








| tractors’ licenses. 









*% Ch. 624 (A. B. No. 444) amends sec- 
tion 13, relating to the apportionment of 


the tax fund. Law without approval Jul 
15, 1935. 


License Taxes.—Ch. 460 (A. B. No. 
61) exempts signboards, when situated on 
the owner’s property and advertising the 
owner’s. products, from payment of the 
state license fees. Law without approval 
July 15, 1935. 

*% Ch. 705 (A. B. No. 2466) provides for 
regulation, supervision and licensing of mo- 
tor transportation brokers. Approved July 
16, 1935. 

% Ch. 719 (A. B. No. 1774) amends the 
Real Estate Brokers’ License Act. Ap- 
proved July 19, 1935. 

% Ch. 816 (S. B. No. 596) relates to con- 


*%Ch. 823 (A. B. No. 2382) relates to 
regulation of pest control and _ protects 
public in practice of pest control. Ap- 
proved July 20, 1935. 

Motor Vehicles—¥*Ch. 605 (S. B. 
720) amends Vehicle Code, sections 223, 
225, 226, and 296; repeals sections 292, 293, 
and 304; adds sections 292, 298, 304 relat- 
ing to vehicles. Approved July 19, 1935. 

*% Ch. 713 (S. B. No. 719) amends sec- 
tions of Vehicle Code relating to opera- 
tion, renewal and registration of vehicles. 
Approved July 19, 1935. 

%*% Ch. 780 (A. B. No. 1884) relates to the 
disposition of highway transportation tax 
moneys. Approved July 20, 1935. 

Property Taxes.—¥Ch. 523 (A. B. No. 
1264) authorizes the issuance by counties 
and school districts of tax anticipation war- 
rants. Approved July 23, 1935. 

* Ch. 529 (S. B. No. 418) adds Section 
3663c relative to correction of errors by 
State Board of Equalization in assessments 
— by said board. Approved July 15, 
1935. 

%* Ch. 599 (S. B. No. 587) relates to the 
assessment of property. Approved July 
19, 1935. 

*%Ch. 620 (A. B. No. 1362) relates to 
powers of the State Board of Equalization. 
Approved July 19, 1935. 

%&Ch. 747 (A. B. No. 1329) authorizes 
public and municipal utility districts to 
contract with the Water Project Authority. 
Authorizes taxes to meet payments under 
such contract. Approved July 20, 1935. 

* Ch. 799 (A. B. No. 2156) relates to 
the collection of taxes. Approved July 20, 


1935. 

*%Ch. 811 (A. B. No. 2310) authorizes 
trustees of reclamation districts to make 
refunds where wrongful assessments have 
been made. Approved July 20, 1935. 

Property Taxes—Delinquent.—% Ch. 502 
(A. B. No. 46) amends section 3766 of the 
Political Code relating to publication o! 
delinquent tax lists. Approved July 1), 
1935. 


No. 





Approved July 20, 1935. § VI o 
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Securities Tax.—y%eCh. 766 (A. B. No. 
1663) relates to taxation fees and dispo- 
sition of the moneys realized under the 
Corporate Securities Act. Approved July 
20, 1935. 

% Ch. 834 (S. B. No. 1112) amends sec- 
tion 3627a of the Political Code relating 
to the taxation of securities and solvent 
Approved July 19, 1935. 


credits. 


ILLINOIS 


Adjournment.—The Legislature adjourned 
June 29, 1935. The following is a final 


jist of laws not previously reported: 


Alcoholic Beverage Taxes.—yxH. B. No. 
999 amends Secs. 1, 2, 4, 6, 7, 8, 9, 10, and 
11, Art. IX of the Liquor Control Law, 
to provide an additional and alternative 
proposition upon which a referendum may 
be had, namely: To prohibit the sale of 
all alcoholic liquor at retail, containing 
more than 4% alcohol, by weight, except 
in the original package and not for con- 
sumption on the premises. Approved July 
8, 1935. 

*H. B. No. 1046 amends Sec. 6, Art. IX 
of the Liquor Control Act, to provide for 
records in the event of local option ref- 
erendum in only portions of a precinct. 


| Approved July 3, 1935. 
‘0 con- § 


), 1935. & VI of the Liquor Control Act, thus legal- 


*S. B. No. 556 repeals Sec. 21a, Art. 


Approved July 11, 1935. 


Franchise Tax.—y%H. B. No. 133 adds 
Secs. 79a, 79b, 79c, and 79d to the Busi- 
ness Corporation Act and amends Sec. 95 
relative to the execution of reports and 
also provides for exemption of homestead 
and building and loan associations, banks 
and insurance companies. Approved June 
29, 1935. 


License Taxes.—y%eH. B. No. 84 repeals 
the Act approved June 7, 1911 regulating 
itinerant vendors. Approved July 3, 1935. 

*H. B. No. 579 repeals the former Act 
regulating the business of funeral direc- 
tors and enacts, in lieu thereof, a complete 
new law covering the same subject matter. 
It is believed that S. B. No. 513, approved 
and effective July 10, 1935, purporting to 
add Secs. 3a-and 10a to 10i inclusive and 
to repeal Sec. 13 thereof, is superseded by 
the complete new law provided by this 
Act. Approved July 9, 1935. 

*S. B. No. 464 repeals the existing Act 
regulating employment agencies and en- 
acts in lieu thereof a complete new law. 
Approved July 10, 1935. 

*S. B. No. 482 requires the payment of 
a $50 license fee and the registration of 
new fireworks plants. Law without ap- 
proval July 11, 1935. 

*S. B. No. 488 repeals the existing Act 
regulating the business of storage of per- 
sonal property for hire and enacts, in lieu 
thereof, a complete new law. Approved 
June 29, 1935. 

_ Motor Vehicles.—xS. B. No. 431 amends 
Sec. 12 of the Uniform Motor Vehicle 
Anti-Theft Act of 1933 by providing that 
municipalities may license the business of 
dealing in used motor vehicles, parts or 
accessories as second hand articles. Ap- 
proved July 10, 1935. 

_ Property Taxes.—%#H. B. No. 36 amends 
Sec. | of Act of June 14, 1909 by provid- 
ing that cities from 50,000 to 200,000 popu- 


izing bars. 


‘ation may levy in excess of 3/20 of 1 | 


PENDING STATE TAX LEGISLATION 


mill but not more than % of 1 mill for 
the purpose of a police pension fund. Ap- 
proved June 12, 1935. 

*H. B. No. 55 amends Sec. 135 of the 
Revenue Act of 1872 to change delivery 
date for tax books from December 1 to 
December 31. Approved July 2, 1935. 


* H. B. No. 66 amends Sec. l6a of Act 


| of March 7, 1908, by providing for a levy 


of 1% mills for tuberculosis sanitariums 
in cities of 75,000 to 200,000 population; 
such levies may be made subsequent to 
July 1, 1935 and prior to September 1, 1935. 
Approved February 20, 1935. 

*H. B. No. 199 validates certain school 
bonds issued with or without election, in 
excess of 244% of assessed value of prop- 
erty in district for building and service 
purposes if bonds do not exceed 5% of 
claims for indebtedness at time of issue. 
Approved June 6, 1935. 


*H. B. No. 214 amends Sec. 35 of the 
Revenue Act of 1898, to include a defini- 
tion of “ownership” for purposes of de- 


termining liability for the payment of back | 


taxes on omitted property. 
2. 1935. 


*H. B. No. 260 provides for the crea- 
tion, setting apart, maintenance and ad- 
ministration of a working cash fund in 
school districts of 150,000 population and 
levies a tax not to exceed 1/10 of 1% to 


create such a fund. Law without approval 
June 10, 1935. 


%*H. B. No. 297 amends Sec. 94 and 
adds Sec. 94a to the School Law of 1909 
by allowing boards of education to in- 
crease the tax levy to not more than %4 
of 1% upon referendum in the district. 
Approved June 29, 1935. 


*H. B. No. 394 amends Sec. 122 of the 
Revenue Act of 1872, relating to certificates 
of tax rates. Law without approval July 
11, 1935: 


*H. B. No. 541 amends Sec. 211 of the 
School Law of 1909 by reducing the rate 
of tax for teachers’ pension fund to 1/5 
of 1 mill. Approved July 5, 1935. 


*H. B. No. 1147 amends Sec. 25 of the 
County Law, relating to the powers and 
duties of County Boards. law without 
approval July 11, 1935. 

%*H. B. No. 1168 amends Secs. 154, 155, 
156a, 156b, 158 and 18914 of the School 
Law of 1909 by providing (in Sec. 154) 
cities over 500,000 population may levy 
Y% of 1 mill in 1934 and 1935 and 8/10 
of 1 mill in 1936 and thereafter for the 
purpose of a teachers’ pension and retire- 
ment fund. The other sections refer to 
measures outside the scope of the tax serv- 
ice. Approved July 11, 1935. 

*S. B. No. 490 provides for a board 
of election Commissioners’ employees an- 
nuity and benefit fund in cities over 200,000 
population and authorizes a levy therefor 
not to exceed 15/1000 of 1 mill. Approved 
July 8, 1935. 

*S. B. No. 494 legalizes tax anticipation 
warrants issued by municipal corporations 
for payment of ordinary and necessary ex- 
penses including building purposes and 
provides for the payment thereof. Ap- 
proved July 5, 1935. 


*S. B. No. 499 amends Sec. 82 of the 
Act of May 1, 1897, as amended relative 
to certificates of sale, their registration, and 
preservation of liens of lands purchased 
at tax sales. Approved July 5, 1935. 


Approved July 
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*S. B. No. 548 amends Sec. 4 of the 
Act of June 28, 1930 relative to a working 
cash fund in cities of 150,000 or more pop- 
ulation by adding provisions relative to 
reimbursement of moneys transferred, from 
general corporate fund prior to 1935, which 
are in excess of amounts needed to pay 
tax anticipation warrants. Law without 
approval July 3, 1935. 

*S. B. No. 563 validates annual appro- 
priation levy ordinances for cities and 
school districts of 500,000 population or 
over. Approved July 5, 1935. 

S. B. No. 573 legalizes township road 
bond issues where such bonds together 
with existing indebtedness exceed in the 
aggregate 214% of the value of taxable 
property in the township. Approved July 
6, 1935. 


Utilities Taxes.— % H. B. No. 778 amends 
Sec. 2 of the Public Warehouse Act to 
include “flax seed” and “mixed grain” in 
the definition of “grain” as the term is 
employed in the Act. Approved July 1, 
1935. 


MASSACHUSETTS 


Adjournment.—The Legislature adjourned 
August 14, 1935. A final list of approvals 
will be reported in the October issue of 
THE TAx MAGAZINE. 


Bovine Animals.—% H. B. No. 2193 pro- 
vides for the licensing of certain dealers 
in bovine animals. Approved July 17, 1935. 
This bill becomes Chapter 426. 


Corporations Taxes.—yeH. B. No. 289 
relates to the assessment and payment of 
taxes of certain corporations. Approved 
August 9, 1935. This bill becomes Chap- 
ter 473. 


Gasoline Tax.—yxH. B. No. 2271 trans- 
fers a portion of the proceeds of the gaso- 
line tax from the Highway Fund to the 
General Fund. Approved August 9, 1935. 
This bill becomes Chapter 476. 


Income Taxes.—*H. B. No. 2235 re- 
lates to the taxation of the excess of the 
gains over losses accruing from the sales 
of certain stock dividends. Approved Au- 
gust 13, 1935. This bill becomes Chap- 
ter 481. 

*H. B. No. 2268 relates to certain de- 
ductions from income received from pro- 
fessions, employment, trade or. business 
under income tax laws. Approved July 22, 
1935. This bill becomes Chapter 436. 

*H. B. No. 2297 provides for a tem- 
porary additional tax upon personal in- 
comes, banks, corporations, successions, 
and legacies. Approved August 9, 1935. 
This bill becomes Chapter 480. 

*S. B. No. 573 relates to the income 
taxation of gains from certain transactions 
in real property. Approved July 22, 1935. 
This bill becomes Chapter 438. 


License Taxes.—S. B. No. 584 regu- 
lates the business of outdoor advertising 
and advertising signs and devices within 
public view. Killed in Senate August 5, 
1935. 


Liquor Taxes.—yx%H. B. No. 2180 relates 
to alcoholic beverages. Approved July 25, 
1935. This bill becomes Chapter 440. 

*S. B. No. 582 further regulates the 
hours during which sales of alcoholic bev- 
erages may be made by certain licensees. 
Approved August 6, 1935. This bill be- 
|comes Chapter 468. 
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Motor Vehicles.—% H. B. No. 2134 amends | 
the law relative to fees of motor vehicles | 
and trailers. Approved July 12, 1935. This 
bill becomes Chapter 409. 


Property Taxes.—y%H. B.’No. 2171 per- 
tains to interest on tax titles and redemp- 
tions. Approved July 15, 1935. This bill 
becomes Chapter 414. 

*%*H. B. No. 2244 provides for an in- | 
vestigation and study by a special com- 
mission relative to the taxation of tangible 
and intangible property, and related mat- 
ters. Approved August 2, 1935. This bill 
becomes Chapter 63R. 

*S. B. No. 459 relates to informal pro- 
cedure before the board of tax appeals. 
Approved July 25, 1935. This bill becomes 
Chapter 447. 


PENNSYLVANIA 


Adjournment.—The Legislature adjourned 
June 22, 1935. The following is a final list 
of laws not previously reported. 


Estate Taxes.— xx H. B. No. 2520 author- 
izes payment of estate taxes under pro- 
test without prejudicing rights, where 
Federal Government asserts additional or 
deficiency taxes which may increase taxes 
due the Commonwealth. Approved July 
15, 1935. This bill becomes Act No. 340. 


*H. B. No. 2521 authorizes protest of 
taxes assessed on transfer of estates of 
resident decedents without prejudice to 
right of appeal. Approved July 15, 1935. 
This bill becomes Act No. 341. 


General—Tax-due Date—¥¥S. B. No. 
1601 authorizes payment in advance of due 
date of taxes on utilities gross receipts, 
on utilities indebtedness, on bank and in- 
surance company stock tax, and on gross 
premiums derived from insurance business, 
and allows a discount. Approved July 16, 
1935. 

*S. B. No. 1602 authorizes payment in 
advance of due date of taxes on manu- 
f capital stock tax, corporation 





facturers 
gross receipts tax and corporation net in- 


come tax, and allows discounts. Approved 
July 16, 1935. 
License Taxes—vw¥H. I. No. 1515 ex- 


cludes real estate brokers from payment 
of a license tax in third class cities. Ap- 
proved July 12, 1935. 


Property Taxes.—%H. B. No. 926 abol- 
ishes the payment of taxes into court on 
appeals from assessments. 
12, 1935. 

*H. B. No. authorizes payment 
under protest of any sum of money to De- 
partment of Revenue without prejudice to 
right of appeal. Approved July 15, 1935. 
This bill becomes Act No. 342. 

*S. B. No. 1290 regulates the refund- 
ing of taxes where appeals are finally dis- 
posed of. Approved July 15, 1935. This 
bill becomes Act No. 325. 

*S. B. No. 1346 changes date for be- 
ginning installments in tax penalty abate- 
ment bill. Approved June 21, 1935. This 
bill becomes Act No. 180. 


2523 


TENNESSEE 


Adjournment.—The First Special Session 
of the Legislature adjourned August 3, 
1935. The following is a final list of laws 
of that session. 


Approved July | 
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Carbonic Gas Tax.—Ch. 47 (S. B 
113) amends the Carbonic Gas Tax 
Approved August 3, 1935. 


Franchise Tax.—y%xCh. 5 (S. B. No. 131) 
levies a franchise tax of $1.50 on each $1000 


of invested capital. Approved July 29, 
1935. 


Inheritance Tax.—Ch. 41 
49) increases the inheritance 
Approved August 3, 1935. 


License Taxes.—% H. B. No. 271-X (same 
as S. B. No. 216-X) provides for state 
and city licenses of $25 and $50 on per- 
sons selling goods from sample rooms or 


. No. 
Act. 


(S. 


tax 


B. No. 


rates. 


temporarily leased premises. Approved 
August 3, 1935. 
Motor Vehicles —S. I}. No. 172 au- 


thorizes Chattanooga to license operators 
of motor vehicles. Approved August 3, 
1935. 


Property Taxes.— yx H. 13. No. 109-X per- 
mits counties to carry their own fire and 
windstorm insurance and levies a tax to 
repair losses. Approved July 24, 1935. 


Bristol— eH. B. No. 222-X repeals an 
act authorizing the City of Bristol to issue 
bonds for an electricity distribution sys- 
tem. Approved July 31, 1935. 

*%H. B. No. 225-X (same as S. B. No. 
178-X) authorizes the City of Bristol to 
issue $500,000 of bonds to acquire an elec- 
tricity distribution system. Approved July 
31, 1935. 


Henry County— eH. B.,No. 184-X per- 
mits Henry County to issue $30,000 of 
bonds and to levy a tax for payment 
thereof. Approved August 3, 1935. 

IVilson County—eH. B. No. 140-X per- 
mits Wilson County to make a special tax 


levy to retire bonds. Approved July 29, 
1935. 


*S. B. No. 98 permits Wilson County 
to make a special tax levy for bond retire- 
ment. Approved August 3, 1935. 


Tobacco Tax.—%Ch. 48 (S. B. No. 114) 
relates to the enforcement of the Tobacco 


Stamp Tax Law. Approved August 3, 
1935. 


*S. B. No. 112 requires payment of the 
tobacco tax upon tobacco imported into the 
state when it ceases to be an article in 
interstate commerce. Approved August 8, 
1935. 


WISCONSIN 


Alcoholic Beverage Taxes.—S. B. No. 
482 amends Sec. 139.01 of the Statutes, re- 
lating to the occupational tax on fermented 
malt beverages. Withdrawn July 17, 1935. 

S. B. No. 522 amends Sec. 176.705 of the 
Statutes, relating to the sale of low proof 
spirits. 

* A. B. No. 303 creates subsec. (8) of 
Sec. 176.18 of the Statutes, relating to ad- 
vertising and display of intoxicating liquor 
by registered pharmacists. Approved Au- 
gust 17, 1935. 

* A. B. No. 768 creates subsec. (14) of 
Sec. 176.05 of the Statutes, relating to the 


| transfer of licenses for the sale of intoxi- 


cating liquors and fermented malt bever- 
ages. Approved July 23, 1935. 
* A. B. No. 915 amends subsec. (5) of 


| Sec. 176.05 of the Statutes, relating to liq- 


uor licenses. Approved July 26, 1935. 


| relating to the registration of motor buses 

























September, 1935 Sef 
*%A. B. No. 1002 relates to the occy{m Paint 
pational tax on fermented malt beverage; ™p% cre 
Approved July 12, 1935. ec. 10 
Bookkeepers.—_ A. B. No. 501 repeal ae 
and recreates subsecs. (1), (2) and (3) and - 
creates subsec. (5) of Sec. 70.423 and cre. Pedd 
ates Sec. 20.612 of the Statutes, relating 29.047 
to occupational tax on bookkeepers. Ap-ggns oF 
proved August 10, 1935. KA. 
Income Tax.—S. B. No. 525 amends par, he ot 
(f) of subsec. (3) of Sec. 71.10 of the Stat. Qreter™ 
utes, relating to interest rates on delin- pedir 
quent income taxes. Prof 
A. B. No. 1000 amends subsection (2) fo pay 
of Section 73.07 of the Statutes, relating for the 
to distribution of expense of administering fproved 
income tax law. Passed Assembly July cs p 
19, 1935. Bee. 71 
A. B. No. 1017 repeals subsecs. (2) and Rerty e: 
(3) of Sec. 40.39 and subsec. (2) of Sec. luly 1 
71.05; amends subsecs. (1) and (2) of Sec. LS 
20.27; creates subsecs. (3) and (5) of Sec. Sec 9 
20.27, Sec. 40.485, subsec. (2) of Sec. 71.05 Mlempt 
and Sec. 71.39 of the Statutes, relating to closur 


state and to high schools and to exemp-f 
tions for income tax purposes. 

Inheritance Tax.— A. . No. 331 amends 
subsec. (1) of Sec. 72.05 of the Statutes, 
relating to liens for inheritance tax. Ap- 
proved August 1, 1935. 

Live Stock—ykA. I}. No. 473 amends 
Sec. 95.01, subsec. (1) of Sec. 95.02 andf 


*S. B. No. 428 creates subsec. (8) of 
Sec. 20.05 of the Statutes, relating to ad- 


ee ee ee 





Secs. 95.08 and 95.09, and creates subsec. 5 
(21) of Sec. 20.60 of the Statutes, relating a 
to livestock breeding. Approved August d 
2, 1935. t 
Motor Vehicle Fuel.—¥S. B. No. 316 I 
amends Secs. 78.08, 78.16 and 78.17 of the ! 
Statutes, relating to the motor fuel tax. i 
Approved August 14, 1935. / 
*S. B. No. 426 repeals par. (c) of subsec. 
(12) and subsec. (13) of Sec. 78.01 and ‘ 
subsec. (3) of Sec. 78.03, and amends ; 
subsec. (2) of Sec. 78.14 of the Statutes, 
relating to blending or compounding of B | 
motor fuel under the motor fuel tax law. 
Approved August 10, 1935. zm 
i 
s f 


ministration of motor fuel tax refunds. 
Approved August 10, 1935. 


Motor Vehicles.—S. B. No. 514 amends 
par. (hm) of subsec. (4) of Sec. 85.01 and 
creates subsec. (8) of Sec. 20.04 of the 
Statutes relating to motor vehicles, refunds 
of license fees. 

* A. B. No.-243 renumbers subsec. (3) 
of Sec. 194.04 of the Statutes to be par. (a) 
of said subsection; and creates par. (b) 
of said subsection, relating to the transfer 
of motor vehicle permits. Approved At- 
gust 1, 1935. ; 

*%A. B. No. 404 amends par. (c) ol 
subsec. (4) of Sec. 85.01 of the Statutes, 
relating to registration fees for trucks. 
Approved July 29, 1935. ; 

%*A. B. No. 985 amends par. (g) ol 
subsec. (4) of Sec. 85.01 of the Statutes 


used by private schools and colleges for 
the purpose of transporting students. Ap- 
proved August 15, 1935. 


Narcotic Drugs.— x A. B. No. 262 relates 
to narcotic drugs and makes uniform the J 


law with reference thereto. Approved July 
29, 1935. 

Oleomargarine—A. B. No. 1046 amends 
subsec. (8) of Sec. 98.39 of the Statutes, 
relating to tax on oleomargarine. 
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€ occy. Painters and Decorators.—%xA. B. No. S. B. No. 518 imposes an excess income 
verages [mo creates subsec. (8) of Sec. 20.57 and| tax to provide revenues for old age pen- 
7 ec. 101.40 of the Statutes, relating to li-| sions, aid to dependent children, and in- 
ensing of master and journeyman painters | creases elementary school aids over present 
PS pine nd decorators. Approved August 9, 1935. | allotments. 
) and = 
= x 7 q 
nd cre. hbo gio thy Moly ee oe | subsec. (25 of Sec. 70.11, and amends subsec. 
relating 92.0%: hai Bn wnechiglg 8 ”" | (6) of Sec. 40.32 and subsec. (36) of Sec. 
‘Ss.  Ap-ggng oO! re a i " 70.11 of the Statutes, relating to 
eA. B. No, 366 amends Sec, 129.02 of school districts and property exempt from 
nds par. statutes, relating to San be se taxation. Approved July 29, 1935. 
1e Stat mreterans from payment of license fees for 
1 delin- peddling. Approved August 10, 1935. Sec. 74.19 of the Statutes, relating to col- 
Property Taxes—S. B. No. 47 relates | lection of delinquent taxes. 
ion (2) to payment of delinquent real estate taxes gust 2, 1935. 
relating the years 1931, 1932, 1933 and 1934. Ap- i } 
istering hae: hua 7, 1935. Sec. 76.28 of the Statutes, relating to ap- 
ly July s B. No. 479 creates subsection (39) of to ga of tax receipts and railway 
> Sec. 70.11 of the Statutes, relating to prop- | ‘©T™7N#'S- 
(2) and Berty exempt from taxation. Passed Senate - . 
of Sec. july 18, 1935. the Statutes, relating to correction of de- 
of Sec. Fs. B. No. 511 amends subsec. (1) of | SCtiptions in certain tax certificates. 
of Sec. Bsec. 281.25 of the Statutes, relating to re- proved July 23, 1935. 
C. 71.05 Biemption period on land contract fore- 
iting to B-losures. Approved August 14, 1935. the Statutes, relating to assessments on 
exemp- § 
amends 
“ears Significant Decisions of the Board of 
xX. AD- i 
Tax Appeals 
epee Charitable Distributions: Base for 15 Per Cent Limita- 
pees! an’®) tion on Deductions Therefor.—Base for the computation 
nee of the 15 per cent limitation on the deduction for charitable 
- aren and other contributions is gross income less all permissible 
August deductions except contributions, regardless of whether the 
tax is computed under the capital net gain or capital net 
No. 316 loss provisions of the Revenue Act of 1928. James H. 
of the Lockhart, 32 BTA —, No. 108 followed.—Sewell L. Avery 
el tax. v. Commissioner, Dec. 9019 [CCH]; Docket Nos. 76053, 
78474. 
subsec. Deductions from Gross Income of Corporation— Where 
01 and a corporation, the petitioner herein, was organized pursu- 
amends - ant to an agreement entered into by the residuary legatees, 
tatutes, B) the widow, and the executors of the will of the testator, 
ling off} for the purpose of holding legal title to real property, and 
ax law. 5 the executors conveyed to the petitioner the real estate 
_— owned by the testator at the date of his death, subject to 
(8) of B} the dower rights of his widow, in exchange for all its 
to a » capital stock, which they distributed pro rata among the 
refunds. 
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BOARD OF TAX APPEALS DECISIONS 


*A. B. No. 93 repeals and recreates 
joint 


¥* A. B. No. 453 creates subsec. (4) of 


Approved Au- 
* A. B. No. 764 amends subsec. (3) of 


Approved August 1, 1935. 
* A. B. No. 972 creates Sec. 74.455 of 
Ap- 


*%A. B. No. 981 creates Sec. 70.174 of 



































545 


improvements made by persons on govern- 
— owned land. Approved August 15, 
D: 

% A. B. No. 983 creates subsection (40) 
of Sec. 70.11 of the Statutes, relating to 
property exempt from taxation. Approved 
July 12, 1935. 

A. B. No. 997 creates subsection (11) of 
Section 20.07 of the Statutes, relating to 
lands acquired by the state after taxes 
become a lien thereon and which are not 
subject to tax sale. Passed Assembly July 
24, 1935. 

% A. B. No. 1034 amends Sec. 2 of Ch. 
209, Laws of 1935, relating to payment of 
1934 taxes. Approved August 10, 1935. 

Social Security—A. B. No. 1036 enables 
the state to fully participate in the benefits 
available under the Federal Social Security 
Act. 

Storage of Grain—yA. B. No. 731 cre- 
ates Secs. 119.65 to 119.99 of the Statutes, 
relating to storage of grains under state 
supervision and to issuance of storage cer- 
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tificates therefor. Approved August 2, 1935. 





residuary legatees, and the widow released and quitclaimed 
to the petitioner all her dower rights in the property, in 
consideration for which release the petitioner agreed to 
pay to her during her natural life an amount equal to 
one third of the net annua! income received from the 
property conveyed to it, the annual payments made to the 
widow under this agreement are capital expenditures and 
are not deductible by the petitioner—Robert Hoe Estate 
Company, Inc. v. Commissioner, Dec. 9010 [CCH]; Docket 
No. 64886. 


Distribution of Interest on an Undistributed Pecuniary 
Legacy: Tax Status—Pursuant to Section 21, Pennsyl- 
vania Fiduciaries’ Act of 1917, there was paid to the pe- 
titioner in 1931, out of the income of the estate, $29,300 
as interest on an undistributed pecuniary legacy. The 
Board holds that the amount is income received as “in- 
terest” and, therefore, taxable as such within Section 22(a) 
of the 1928 Act, or if not received as “interest,” in any 
event, it was received as income from a bequest and tax- 
able under Section 22(b)(3) of the same Act.—Minnie 
L.. Wolf v. Commissioner, Dec. 9021 [CCH]; Docket No. 
74670. 

Trammel dissents, Leech dissents, McMahon agreeing, on 
the ground that the $29,300 was received by petitioner 
either in the nature of a bequest for maintenance, payable 
irom corpus or income of the estate, and was, therefore, 
not subject to income tax, or, as a statutory allowance for 
maintenance, and so exempt from tax. 


Federal Estate Tax: Deduction for Debts of a Dece- 
dent—Under Section 301 (a) (1), Revenue Act of 1926, 


authorizing the deduction from the gross estate of such 
amounts for claims against the estate, to the extent that 
such claims were incurred or contracted bona fide for an 
adequate and full consideration in money or money’s 
worth, as are allowed by the laws of the jurisdiction under 
which the estate is being administered, the deduction al- 
lowable for debts of a decedent includes all debts which 
are by the laws of the jurisdiction recognized in the set- 
tlement of the estate as actual and valid claims, and, where 
such claims exceed the amount of the assets available to 
pay them, the deduction may not be limited to that portion 
of the debts which is equal to the value at death of that 
part of the gross estate from which payment of the debts 
could be lawfully enforced—Union Guardian Trust Com- 
pany, a Michigan .Corporation, as Administrator with Will 
Annexed of the Estate of Carl H. L. Flintermann, Deceased, 
v. Commissioner, Dec. 9026 [CCH]; Docket No. 75516. 


Insurance Companies: Tax Liability —(1) Payments made 
by the petitioner to its policy holders or beneficiaries un- 
der the terms of its various policies are held not deductible 
as interést deductions under Section 245, 1926 Act, and 
Section 203, 1928 Act, where the payments were made (A) 
voluntarily to holders of deferred dividend policies (ac- 
cumulated surplus plan) in addition to the deferred divi- 
dends and there was neither legal or moral obligation to 
pay the so-called interest, and the amounts of the com- 
pany’s obligations under the policies were impossible of 
exact ascertainment when the contracts were entered into; 
(B) as installment payments over a period of years to 
named beneficiaries, the aggregate amount of which ex- 
ceeds the commuted value of the policies at date of death 
of the insured, such excess not being deductible as “guar- 
anteed interest” by the company but constituting a policy 
obligation as a part of the reserve; (C) as voluntary dis- 
tributions of earnings to policy holders which it was under 
no obligation to pay. 


(2) Where under the terms of a life insurance policy the 
beneficiary exercises an option to leave the “net proceeds 
with the company at interest at the rate of 3 per cent per 
annum” a new relationship between new parties arises, 
that of debtor and creditor, not involving life contingency, 
and the guaranteed interest payments of 3 per cent are 
allowable deductions. 

(3) Insurance company claiming deductions for depre- 
ciation, taxes, and expenses incurred in connection with 
a building owned by it must also include in its gross in- 
come the rental value of the space it occupies.—Penn Mu- 
tual Life Insurance Company v. Commissioner, Dec. 9004 


[CCH]; Docket No. 52577. 


(1) The 3 per cent guaranteed interest paid by petitioner 
to beneficiaries upon proceeds of matured life policies left 


(Continued on page 562) 









































































































A PRIMER ON INTERSTATE 
TAXATION 


Fred Rodell, Assistant Professor of Law, 
Yale University 


44 Yale Law Journal, May, 1935, 
p. 1166-1185 


Interstate tax problems almost always 
come up in connection with three kinds of 
taxes—what the law calls property taxes, 
inheritance taxes, and income taxes. Some- 
times the law calls a property tax or an 
income tax by some other name, such as a 
“franchise” tax “measured by” property or 
income, but so far as problems of inter- 
state taxation are concerned, the name 
makes no difference. The three kinds of 
taxes might just as well be called Have 
taxes, Die-and-Leave taxes, and Earn taxes. 

There are two kinds of Have taxes; de- 
pending on what it is that the person or 
company has and is being taxed for having. 
If it is something substantial and definite 
the law calls it a tangible. If it is a right 
to have or get money or something in the 
future the law calls it an intangible. 


The easiest sort of interstate tax prob- 
lem comes up when a man lives in one 
state and owns an object in another state. 
Which state can tax him for owning it? 
The law says first of all that the tax is 
“on” the object. The object, then, is the 
‘subject” of the tax. The “subject” has a 
‘situs” in the state where the object actu- 
ally is. That state has “jurisdiction.” It 
can tax the man because he owns the 
object (198 U. S. 299 (1905)). The state 
where he lives can not tax him (199 U. S. 
194 (1905)). Once it is decided that the 
tax is “on” the object, only the state where 
the object is can tax the man for owning 
it. There is a wall around that state’s 
borders. 


But there are some sorts of objects which 
do not know that the law has put walls 
between the states and which move, in 
spite of those legal walls, from one state 
to another. If the objects are always 
moving, the law uses what it calls a “unit 
rule” to decide what states may tax the 
owners. The “unit rule” lets a_ state 
through which the objects keep moving in 
and out pretend that part of the objects are 
always in that state. 


But where the objects have a home base 
and very seldom move into other states the 
law says that the state of the home @ase 
may tax the owner for owning all the 
objects (202 U. S. 584 (1906)). This is 
not just because the objects have a home 
base. It is because the law must put all 
of the objects between walls so that their 
owner can be taxed for owning all of them, 
and if the law can not divide them up 
between a lot of states, the state of the 
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home base seems the best place to put 
them. 

Suppose, however, the objects do not move 
through states and have no home base 
either, like a fleet of ships almost always 
on the seas. Then at last the law lets the 


state where the owner lives, or if the owner | 


is a company, where the company was set 
up, tax that owner for owning the objects 
(222 U. S. 63 (1911)). This is a little awk- 
ward for the law, for, remember, the tax 
is “on” the objects and not “on” the 
owner, and the objects are very definite 
things. But the law has no other place 
to put them. 


Next come objects which do not make a 
habit of moving but which happen to make 
a trip from state to state, like goods on 
their way to be finished or delivered or 
sold. Before they start, the state may tax 
their owner (116 U. S. 517 (1886)). After 
they start, they are already outside the 
state’s wall although they have not yet 
crossed its border (272 U. S. 469 (1926)). 


Suppose, however, the goods stop for a 
while in a half-way state. If the reason 
they stop is to help them keep on moving, 
as to be shifted from a train to a truck or 
from a pipeline to a tank car, then the law 
says that they are really still moving and 
so are still not inside the states’ walls, and 
so the state can not tax their owner (279 
U. S. 95 .(1929)). But if the reason the 
goods stop is not to help them to keep 
moving but some other reason, as to be 
weighed or marked or sold, then the weigh- 
ing or marking or selling brings the goods 
within the state’s walls and the state may 
tax their owner (209 U. S. 211 (1908)). 


If it happens then that the states through 
which goods are moving can not tax their 
owner for owning them, can the state 
where he lives do it instead, as it can with 
ships on the seas? This is one of the 
unanswered problems of interstate taxa- 
tion. At least one state has done it (158 
N. E. 897 (1927)); but although the’ Su- 
preme Court has never actually said no to 
this kind of tax it has hinted no (227 U. S. 
504, 511 (1913)), and usually that is enough. 


The problems get more complicated when 
states want to tax people because they own 
rights. The law still says the tax is “on” 
the right, not on the owner, and it says 
that the right is something more than the 
piece of paper and that it must have a 
“situs” of its own which is in no way con- 
nected with where the piece of paper hap- 


pens to be (206 U. S. 392 (1907)). 


A right, says the law, is attached to the 
person or company that owns the right. 
[ts “situs” is in the state where the person 
lives or where the company was set up or 
“incorporated.” That state can always tax 


'the owner of the right for owning it, no 
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| matter where any piece of paper connecte| 








with the right may be. 

Yet the law realizes that a right is not 
a definite and substantial thing like ay 
object. So the law once in a while, in 
spite of the state walls, lets a right be in 
more than one state at one and the same 
time. If rights are regularly used by their 
owner in business in another state then the 
law gives these rights a “business situs” 
in the other state. 

Then there are certain kinds of rights 
that always have a special “situs” other 
than their regular “situs” in the state where 
their owner lives. Shares of stock in a 
corporation have a special “situs” in the 
state where the corporation was set up 
(196 U. S. 466 (1905)). This only means 
of course that that state, as well as the 
state where the owner lives, can tax the 
owner for owning the stock. 

A queer kind of right is the extra amount 
that the rails of a railroad or the wires of 
a telephone company or such are worth, 
because they are part of one big system 
and not just disconnected objects. The 
states use the “unit rule” to. divide up that 
extra amount and pretend that part of it 
is in each state, although actually it i 
attached to all the rails and wires in all 
the states taken together. 

The Have taxes get most complicate( 
when the thing that an owner is taxed for 
having is held in trust by one person or 
company for another person or company 
The law says that the thing is really 
owned by the person that holds the thing 
in trust. If the thing held in trust is an 
object, then, the state where the object 1s 
can tax the trustee for owning it. And ii 
the thing held in trust is a right, then, tt 
is attached to its owner, the trustee, and 
the state where he lives can tax him for 
owning it. But the Supreme Court realizes 
that, the cestui has a special kind of right 
in what he is going to get in the future 
from the thing that is now held in trust 
for him and has hinted that maybe the state 
where the cestui lives could tax him for 
owning this special kind of right (280 U.S. 
83, 95 (1929)). This is still an unanswered 
problem. 


The law of the Die-and-Leave taxes used 
to be very much the same as the law 0! 
the Have taxes. So, when the things left 
by a person who died were rights, and 
sometimes even when they were objects 















more than one state could ask for taxes 
Today however, the law says the handing f 
over of the object takes place inside the J 


walls of the state where the object actually 
is when the man dies, and only that state 
can collect a tax (268 U. S. 473 (1925)) 


If a man dies and leaves a right, that right f 
was so attached to the man who ownet 
it that it stays in the state where he uset f 
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DIGESTS OF ARTICLES ON TAXATION 


tc live, is handed over inside the walls of 
that state, and only that state can tax it (280 
U S. 204 (1930)). 


Many other problems are unanswered. 
lia man dies and leaves a right and the 


he died (284 U. S. 312, 331 (1932))? 


or mortgages. 


same time. 


the state where he lives? 


(1933)). 







lives. 


state. 


TT 


tax the company for making as much of 


Earn taxes on companies are a little dif- 
The state where a company is set 
up corresponds to the state where a person 
Possibly, as with people, the law 
vould let that state tax the company for 
ill the money the company makes, but 
that state is not likely to do so as it is 
afraid the company would move to another 


Many states, however, do tax companies 
ior the money they make in those states. 
The law says that this is all right (247 


the money as is made in that state. 


Here the law lets a state use something 
very much like the “unit rule,” which is 
called an “allocation fraction.” 
one time when the law will not let a com- 
pany be taxed at all for making money in 
a state where the company does business 
That is when all the 
business a company does in a state is very 
closely connected with another state, as 
when all the goods sold in a state are 
shipped in directly from another state (268 
If even a very few of 
| the goods sold in a state were made or 
bought or stored in that state before they 
were sold, then the rule does not work 


at all. 


taxation. 


con fusing 


and makes money. 


U. S. 203 (1925)). 


legal 


talk of 


Many articles and some books have been 
Written about the problems of interstate 
None of the articles, even when 
they give more sensible reasons for what 
they say, seem able to get away from the 


“subjects” 





If the 


But it is 


There is 


right has been used regularly in business 
in another state can that state tax instead 
of the state where the man lived before 
The 
ame kind of problem comes up if the right 
that a man dies and leaves is a mortgage 
nn Jand or buildings, which was of course 
attached to the land or buildings as well 
as to the owner, and so may have been in 
two states at the same time (281 U. S. 
386, 594 (1930)); or if the thing that is 
handed over is a right that was held in 
trust (240 U. S. 625 (1916)). 


Taxes “on” income, or Earn taxes can 
be divided into two kinds—those on people, 
and those on companies. 


The state where a man lives may tax him 
for making money, even though he makes 
Fit in another state (253 U. S. 12 (1920)). 


But the law has also said that a state 
where a man makes money can tax him 
for making the money even though he does 
not live there (252 U. S. 37 (1920)). 
imoney is made by doing work, or out of 
objects that are owned, it is easy enough to 
tell where the money is made. 
not so easy if the money is made out of 
rights that are owned, like stocks or bonds 
For a right can be inside 
the walls of more than one state at the 
If so, which state can tax the 
man who owns it for making money out 
of it, or can they all tax him along with 
This is an un- 
answered problem, although a few state 
courts have tried to guess what the Su- 
preme Court will decide (189 N. E. 684 






“situs” and “benefit” and “jurisdiction.” 
They take the legal walls between the 
states for granted, without stopping to 
realize that they are there or wonder why. 


What are those legal walls and how did 
they get there? The law says that they 
were built by the Constitution. They were 
built by the Constitution even though most 
of the states they surround today were 
nothing but uncharted wilderness when the 
Constitution was written. The cause of 
the interstate tax problems that arise today, 
is the fact that the things men own and 
the business men do are of an entirely dif- 
ferent nature than they were a hundred 
and sixty years ago. 


Men and business can forget state bor- 
ders but the law can not forget. Is it 
possible, then, to get rid of the legal walls 
without scrapping or side-stepping the 
Constitution? Is it possible to be fair both 
to the states that need the taxes and to 
the people and companies that pay them, 
and still not raise problems for the law to 
decide with its walls? 


The Have taxes that people and com- 
panies must pay for owning objects do not 
cause real interstate problems unless the 
objects are moving. The states would not 
lose much in taxes if, to end those inter- 
state problems, they were to tax people 
and companies for owning only such ob- 
jects as are pretty permanently inside a 
state and not just moving through it. Or 
the states might even limit the taxes to 
objects that can not move, like land and 
mines and buildings—what the law calls 
“realty.” In either way, these Have taxes 
would be reduced to objects with a real 
and stationary location. Yet, even if the 
states continue to tax people for owning 
moving objects, the use of state walls to 
decide the few problems arising is neither 
so important nor so confusing as when the 
law gives a “situs” to a right or a handing- 
over or a making-of-money. 
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erty taxes on intangibles. It could lay 
down rules for dividing the extra tax money 
among the forty-eight states. And the 
money could best be divided according to 
a standard made up of two factors—first, 
population; and second, the “basic wealth” 
of each state, or the total value of all the 
permanent objects, such as land and houses 
and factories, in the state. The results 
would be fair to everybody concerned. 
People and companies would never have to 
pay taxes to two states for owning or doing 
or getting the same thing. Each state 
would get its fair share of the tax money. 
Moreover, just as people and companies 
would never have to pay taxes to two 
states, none of them could get out of pay- 
ing these taxes at all by living or doing 
business in states that did not tax. And 
finally, there would be no more use for the 
state walls. 


In spite of all objections, it would be 
just about impossible for a state to turn 
down the federal government’s offer, once 
the plan was adopted and the offer made. 
For the federal government would collect 
the extra money regardless. And the tax- 
payers of the state, rather than pay two 
sets of taxes, would force the state to join 
the federal plan. 


Any possible legal objection to the plan 
would really come from a reluctance to 
turn over to the federal government full 
control of an activity that the states are 
used to handle for themselves. But such 
an objection would come with bad grace 
from the law. For it is through the Su- 
preme Court that the law has, up to now, 
handled interstate tax problems and told 
the states what they might and might not 
do. And the Supreme Court is, after all, 
a part of the federal government itself. 
Surely it would be more sensible for the 
federal government to handle the taxes 
from the beginning with an orderly plan 
than to continue to handle them in a piece- 
meal way after the states have done their 





The hardest Have tax problems come up 
when the law tries to give a “situs” to a 
right so that its owner may be taxed for 
owning it. If he were to be taxed only 
when he makes money out of it, or dies 
and leaves it to somebody else to make 
money, that would seem to be enough. 
Certainly it would end the silly business 
of trying to put an abstract right into a 
geographical state, so far as the Have taxes 
are concerned. 

The rest of the interstate problems come 
up under the Die-and-Leave taxes and the 
Earn taxes. Now the federal government, 
as well as the states, collects a tax for the 
| handing over of things at death, and taxes 
people and companies for making money. 
Why, then, Should not the federal govern- 
ment collect some extra money under its 
taxes and put this extra money aside to 
be divided up and turned over to the 
states? The extra federal taxes could then 
be made to take the place of the state taxes 
that cause all the interstate problems. And 
the money would still come back to the 
states to spend. 


Congress could provide that a stated per- 
centage of the revenue accruing from fed- 
eral estate and income taxes be segregated 
for distribution to the states. It could 
stipulate that payment of a share of the 





and 


fund be made only to those states which 
abolished their own estate or inheritance 
taxes, their income taxes, and their prop- 





best. 


CASE COMMENTS 


Assessment for property taxes—-In 1926 
P bought an improved lot for $41,000 and 
spent $10,000 for further improvements. In 
the same year the property was leased for 
15 years at $6,000 for the first five years, 
$8,000 for the second five, and $10,000 for 
the third. P objected to the tax assess- 
ment of $58,660 for the years 1929, 1930, 
1931 and 1932 on the grounds that the court 
based its valuation on actual earnings in- 
stead of earning capacity, and on gross, as 
distinguished from net, earnings. Held, 
that as the present market value would not 
be a just criterion for the determination 
of value, the court might consider other 
factors such as actual earnings, gross in- 
come, the cost of the property and the cost 
of reproduction. Somers v. City of Meriden, 
174 Atl. 184 (Conn. 1934). Discussed in 
Mich. L. Rev., May, 1935, p. 1116. 


Federal tax lien—Judgment creditors of 
P, the beneficiary of a spendthrift trust, 
had a receiver appointed to give effect to 
their statutory right to reach 10% of the 
income, Having a claim for unpaid income 
taxes and penalties, the Federal Govern- 
ment filed a lien against all of the peti- 
tioner’s property pursuant to a _ statute 
which provides that “the amount [of un 
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paid taxes] shall be a lien in favor of the 
United States upon all property, and rights 
to property,” belonging to the taxpayer. 
P made an application to compel the trus- 
tee to pay him all but 10% of the trust 
income. Held, that the provision for a tax 
lien did not extend to the income from the 
trust. Application granted. In re Rosen- 
berg’s Estate, 153 Misc. 46, 274 N. Y. Supp. 
482 (Surr. Ct. 1934), aff'd, 277 N. Y. Supp. 
938 (App. Div. Ist Dept. 1935), leave to 
appeal granted by court of appeals, April 23, 
1935. Discussed in Harv. L. Rev., June, 
1935, p. 14441. 

Income taxation—T’s heirs at law sued 
to set aside the will and have the property 
distributed under the intestate laws. A 
compromise settlement was effected and P, 
one of the heirs at law, received as his 


|share $23,333.34. 





THE TAX MAGAZINE 


The Commissioner of 
Internal Kevenue added this sum to the 
taxable income reported on P’s return for 
the year. On appeal, the Board affirmed 
the Commissioner’s ruling, holding that the 
amount was not an inheritance but that it 
constituted taxable income on the ground 
that it was a gain resulting from the asser- 
tion and disposition of rights which cost P 
nothing. Bernard O. Kearney, 31 B. T. A. 
No. 174 (1934). Discussed in Yale L. Jour., 
May, 1935, p. 1267. 

P created two irrevocable trusts and di- 
rected the trustee to divide the corpus into 
three equal parts, the income to be paid 
to P “for the support, maintenance and 
education” of his three children. On reach- 
ing 21, each child was to receive the net 





September, 1935 


income from one of the shares until ly. 
should reach the age of 35, at which time 
he would receive one share of the corpy; 
of the trust together with an accumulate; 
income. The income was disbursed a; 
directed for the years 1928 and 1929, whi 
the children were minors, and only during 
the latter year did the children have incom 
from any other source. From a decisio; 
of the Board of Tax Appeals, taxine the 
income from the trusts to the grantor, P 
appealed. Held, that the income from the 
trusts, although used to satisfy P’s lega| 
obligations, was income to the beneficiaries 
and not taxable to P under sec. 167 of the 
Revenue Act of 1928. Schweitzer v. Com. 
missioner, 75 F. (2d) 702 (C. C. A. 7th 





1935). Discussed in Harv. L. Rev., April 


1935, p. 1026; Ill. L. Rev., June, 1935, p. 249 



























Court Decisions 


Affiliated Corporations—Where a foreign corporation 
owns all the stock of two domestic corporations, the three 
corporations do not constitute an “affiliated group” within 
the definition of that term in Section 141 (d), 1928 Act, 
and the two domestic corporations are not privileged to 
file a consolidated return for the year 1929.—U. S. Circuit 
Court of Appeals, Second Circuit, in Commissioner of In- 
ternal Revenue v. Manus-Miller and Company, Inc. 

Decision of Board of Tax Appeals, 30 BTA 1015, re- 
versed. 

Amortization of War Facilities—Admitting error in its 
holding in a former opinion [now vacated], Court holds in 
computing the tax for fiscal years under Section 205 (a), 
1918 Act, the amortization allowance under Section 234 
(a) (8) should be prorated on the basis of the number of 
months of the calendar year 1918 coming within each of 
the fiscal years ending in 1918 and 1919, and each prorated 
amount should be deducted in full from that portion of 
the total income for the fiscal years ending in 1918 and 
1919 which is allocated to the year 1918. The requirements 
of Section 234 (a) (8), seeming to be inconsistent with 
Section 205 (a) as interpreted by the Internal Revenue 
officials and several court decisions, the Court holds Section 
234 (a) (8) should prevail to put fiscal-year taxpayers on 
an equality with those on a calendar-year basis —U. S. 
Circuit Court of Appeals, First Circuit, in Gorton-Pew 
Fisheries Company et al. v. John F. Malley, formerly Collec- 
tor of Internal Revenue. No. 3006. Oct. term, 1934. 

District Court decision vacated and remanded. 


Bill of Particulars as to Alleged Overt Acts by Tax- 
payer Under Indictment.—The Court denies the taxpayer's 
petition for a bill of particulars disclosing specific infor- 
mation as to overt acts, on the ground that the indictment, 
which sets forth 16 overt acts, is “sufficiently specific as to 
the overt acts, the time and place of their commission; 
and the time and place of the commencement of the con- 
spiracy” to enable the defendants to prepare their defense. 
—U. S. District Court, Middle Dist. of Penna., in United 
States of America v. Prince D. Farrington, et al. No. 8958. 
March term, 1935. 


Bona Fide Security Sales.——Court sustains the Board of 
Tax Appeals in its finding that the evidence respecting a 
transfer of securities by a corporation to a friend of the 
corporation’s president, the same amount of securities be- 
ing transferred back to the corporation within two months, 
did not establish a bona fide sale giving the taxpayer a 
right, within the meaning of Section 23 (f) of the Revenue 
Act of 1928, to claim the resultant loss as a deduction from 
its gross income.—U. S. Circuit Court of Appeals, Third 
Circuit, in The Canister Company v. Commissioner of Inter- 
nal Revenue. No. 5745. March term, 1935. 

Decision of Board of Tax Appeals, 30 BTA 895, af- 
firmed. 

Bonds: Treatment -of Unamortized Premium Where 
Retired before Maturity—Where a bond issue is retired 
before maturity by the exchange of other bonds at par 
plus a cash premium as provided in the original issue, 








the premium, unamortized discount on the original bonds, 
and the expense of the exchange are deductible on a pro 
rata basis annually over the remaining life of the bonds 
issued in exchange.—U. S. Circuit Court of Appeals, Sec- 
ond Circuit, in Commissioner of Internal Revenue v. Great 
IVestern Power Company of California. 

Decision of Board of Tax Appeals, 30 BTA 503, re- 
versed, 

Consolidated Returns.—Separate incorporation of a part 
of its business by the parent corporation of an affiliated 
group does not create a situation giving rise to a new 
right of election to file a consolidated return for the year 
1928 where the members of the group have filed separate 
returns in prior years.—U. S. Circuit Court of Appeals, 
Tenth Circuit, in Braden Steel Corboration v. Commissioner 
of Internal Revenue. No. 1216. April term, 1935. 

Decision of Board of Tax Appeals, 31 BTA 161, affirmed 


An ordinary domestic corporation is not entitled to file 
a consolidated return with its subsidiary insurance cor- 
porations under Section 142 of the 1928 Act.—U. S. Circuit 
Court of Apneals. Third Circuit, in Pennsvlvania Indemnity 
Company v. Virginia E. MacLaughlin, Administratrix of the 
Estate of Joseph S. MacLauahlin, Deceased, Former Collector 
of Internal Revenue. No. 5576. Oct. term, 1934. 

Lower Court’s decision affirmed. 


Contributions by a Corporation to a Community Chest.— 
Contributions to a community chest by corporation pub- 
lishing a local newspaper of large circulation are not de- 
ductible as “ordinary and necessary expenses” within the 
meaning of Section 23 (a) of the Revenue Act of 1928.— 
U. S. Circuit Court of Appeals, Fourth Circuit, in Guy T. 
Helvering, Commissioner of Internal Revenue, v. Evening 
Star Newspaper Company [Washington, TD. C.]. No. 3750 

Decision of Board of Tax Appeals, 28 BTA 762, reversed. 


Distilled Liquor Tax Under 1926 Act Construed as 
Pena'tv Tax.—The “tax” imposed by Section 900 (4) of 
the 1926 Act on the diversion of distilled spirits for bev- 
erage purposes is a penalty. The defendants having been 
punished in a criminal case involving the same acts, the 
present suit is barred —U. S. Circuit Court of Appeals, 
Sixth Circuit, in The United States of America v. The Glid- 
den Combany and Forest City Paint & Varnish Company. 
Corporations. No. 6887. 

Decision of District Court affirmed. 


Estoppel.—Sureties having accepted benefits under a 
bond are estopped from availing themselves of the defense 
of illegality because an extension of time for the payment 
of an income-tax installment (from June 15, 1930, to Oc- 
tober 1, 1931) was not granted by the Commissioner but 
by the Collector. Delay in giving notice. where the delay 
was due to the granting of the request for the extension 
and the receipt of monthly payments from sureties, is 
not available as a defense to a surety who was also presi- 
dent of the taxpayer corporation.—U. S. District Court, 
Southern District of New York. in The United States of 
America v. David Zweben, J. Wilfred Eidt. David Wolper 
and Replow Realty Corporation. No. L 54-151. 

(Continued on page 557) 
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Extracts from tax calendars in The Corporation Trust Company’s Corporation Tax Service, 


ALABAMA 


October 1——- 


Embalmer’s license fee is payable on or before the 
ist day of October of each year. 
Freight line or equipment companies and railroads 
it is the duty of the State Tax Commission | 
to examine the statement of each freight line 
or equipment company and the reports of each 
railroad or railway company over whose lines | 
such freight line or equipment moved, and from | 
such statements and reports to compute the | 
average number of cars within the State, of each | 
freight line or equipment company for the 12 | 
months preceding October 1 each year. | 

License taxes: Except as otherwise provided, all 
licenses or privilege taxes are due on Ucvobe: | 
Ist of each year. 

Motor vehicle registration: All motor vehicle reg- 
istration license statements and fees are filed 
— and paid to the judge of probate on this 
date. 

Property taxes: Property tax returns must be 
filed between this date and January Ist. 

Property taxes: After the Ist day of October of | 
each year, cities and towns may levy taxes upon | 
property and all subjects of taxation liable there- 
for, 

Property taxes: All property for property tax pur- 
poses are listed as of this date annually. 

Property taxes: All property taxes, unless other- | 


| 
| 
| 
| 





wise provided by law, become due and payable 
on this date each year. | 

Property taxes: From and after the Ist 
October of each year, the State has a prior 
lien upon each and every piece or parcel 
property, real or personal, for the payment 
any and all taxes which may be assessed against | 
the owner. 

Property taxes: In all counties of 
tax collector is required between the Ist day of 
October and the 1st day of January in 
year, to visit each precinct in the county, 
himself or by deputy, to collect the 
taxes, 

Public utilities: Every utility 
light or power plant, 
road operated by electricity or other 
power, water works, gas company, 
company, or other utility except telephone, tele- 
graph, railroad, sleeping car and express com- 
panies, pays gross receipts tax on or before this 
date annurlly. 


day of | 


by 


electric 
interurban rail- 


such as an 
street or 


Railroads, telegranh, telephone, electric light or 
power, hydro-electric power and express com- 
panies pay annual gross receipts tax and file 


report with State Tax Commission on or before 
this date, 
Real ectate brokers and salesmen license fee is 
payable on the Ist day of October of each year. 
Reale and turpentine: Distillers of rosin or tur- 
pentine make and file a sworn statement by this 
date annually. 
_ Auditor. 
loll bridges and ferry companies pay annual li- 


cense tax and file revort with Judge of Prohate | 


of the county where the business is transacted | 
on or before this date. 
October 1-15—— 
Motor transnortation companies: Every 
transportation company is required to file a 
mileage statement with and vay a mileage tax 


to the Public Service Commission between the | 


Ist and 15th day 
October 15 
Express companies pay their 
privilege tax to the State 
lore this date. 


of October each year. 





license 
on or 


_ annual 
Treasurer 


or 
be- 


ARIZONA 
October 1 . 


Sale of real estate for taxes held between this date 
and November 1. 

Billiard table and bowling alley license fees due. 

Insurance business license taxes due. 





the State the | 


of | 
of | 


} 


each | 


property | 


motive | 
or heating | 


| 
| 


Report is filed with the State | 





| First Monday: 


October 20—— 


October 25 


October—First Monday 
The county equalization board is required to adopt | 


| Third Monday 


motor | 


| 


| 
| 


NW Wa ie nal Se 


For Geicher 


Clearing House, Inc. 


Pawnbroker’s license fees due. 
Theatre license fees due. | 

















Tax Commission finally assesses private car lines. | 
| October 5 

Liquor report due. 
Second Monday 

Private car line tax payable after this date. 
October 15 

Gasoline distributors’ and consignees’ reports and | 

taxes due. 

Motor vehicle carriers’ report and tax due. 

Gross income tax reports and payment due. 

Luxuries excise tax report due. 
Third Monday 

Last day for review of express company assess- 


ments. 


Motor vehicle carriers’ reports and tax delinquent. | 
Gross income tax delinquent. 





Motor fuel carriers’ report and any tax cue. 


ARKANSAS 





a resolution stating the per centum of true mar- 
ket or actual value at which it has equalized 
the assessed values of the property of the 
county under its jurisdiction for the year, and 
a copy of such resolution is to be forwarded 
to the Arkansas Corporation Commission on 
or before the first Monday in October of each 
year. 
The taxes that may be levied by authority of amy 
law in any township or school district is made 


October 5 
October 10 


| October 15———- 


| October 25 


October 31 





and certified by 
1e 


the proper officer or person to | 


the clerk of t county court before the first | 
Monday in October in each year. 
Any change or changes in public utility assess- 


ment, as originally found and fixed by the Com- 
mission, required on or before the first Monday 
in October, to be certified to the county clerk 
or clerks of the counties wherein the property 
so considered is assessable. 

The Arkansas Corporation Commission meets as 


} 


a State Board of Equalization on the first Mon- | 


day in October of each year for the purpose of 
equalizing the taxable valuation of all real or 
personal property. 

Second Monday 





Property tax appeals to county court from county | 
boards of equalization must be filed on or be- | 


fore the second Monday in October. 
October 15 


Monthly sales tax and remittance due. 








Property taxes are deemed to be due and payable 
at any time from the third Monday in Febru- 
ary to the third Monday in October of the year 
next succeeding. All taxes are delinquent after 
this date. 

Fourth Wednesday—— 

The court for levying county property taxes meets 
annually at the courthouse in their respective 
counties or districts, on the fourth Wednesday 
in October of each year. 


CALIFORNIA 
October 1——-_. : ~ 
Agricultural mineral and commercial fertilizers 
sales taxes due. : a 
Agricultural mineral and commercial fertilizers 


quarterly report of sales due. 
Beer and wine (manufacturers 
monthly tax due. 
Cattle transnorters’ quarterly license fee due. 
Foreign cold storage meat dealers’ quarterly re- 
port due. 
Gasoline tax due; distributors required to make 
phvsical inventory. 


and 


Motor vehicle registration fee reduced to 3/12 of 


annual rate. 


- 


be 


49 


| October 15 


October 1 


1935_ | 





published by 


Commerce 





Fish packers’ monthly report due. 





Alcoholic beverage monthly statement of sales by 
manufacturers and importers due. 

Cattle transporters’ monthly report due. 

Kelp monthly report due. 

Kelp privilege tax due. 

Petroleum and natural gas companies’ 
ports due. 


monthly re 


Gasoline distributors’ return due. 
Sales tax quarter-annual return and quarter-annual 
installment due. 





Cold storage quarterly report due. 


| October 30—— 


Fish canneries privilege tax due. 





Imitation dairy products monthly report due. 

Slaughter house monthly report due. 

First one-half of real property taxes and all se- 
cured personal proverty taxes due. 
Gasoline tax due; distributors required to make 
physical inventory. 

Motor vehicle registration 
of annual rate. 

Pharmacies license fee due. 


fee reduced to 2/12 


COLORADO 


October 


Employment agencies must file a report with the 
deputy state labor commissioner monthly. 





Colorado Tax Commission renders a decision 
all complaints or petitions pending before it, 
or before this date. 


on 
on 


On or before this date the State Tax Commis- 
sion determines whether the property in the 
several counties has been assessed at its true 


cash value. . 
Private hospitals must file a quarterly 
this day. 
October—First Monday ae ; 
The State Board of Equalization meets on this 
date. 


October 10——- 
Class A private carriers must file a report and pay 
tax for preceding month, on or before this date. 
Motor vehicle carriers must file a report and pay 
the tax for the preceding month, on or before 
this date. 
Liquor excise taxes for preceding month are due. 


report on 








Coal mine owners’ inspection tax must be paid not 
later than this date. 
Coal mine owners’ report 


due on this date. 


| October 20-——— 


Class A private carriers notified of tax due, on 
or before this date. was 
Motor vehicle carriers notified of tax 


due, 
before this date. 


on or 





| October 25 
Coal mine owners’ royalty tax due on or before 
this date. 
Gasoline distributors’ statement to state oil in- 


importers) | 


spector due on or before this date. 

Gasoline tax due on or before this date. 

On or before this date of each year the county 
assessor certifies to the county superintendent 
of schools the assessable valuation of all prop- 
erty within each school district. 

On or before this date of each year the county 
assessor certifies to the clerk of each city and 
town the total valuation of assessable property 
within each city and town. 

Report of motor fuel deliveries made during the 
preceding month required of all common car- 
riers on or before this date. 

October 31 

Ore buyers licenses expire on this date. 










































































































































































































CONNECTICUT 
October 1 
State treasurer may add to the amount of in.- | 
come tax 25 per cent of such amount upon fail- | 





ure of any corporation to pay the tax on Sep- | 
tember 1. aS : 
General assessment date and lien date for prop- | 


erty taxes. 
Returns for property taxes due in Fairfield, An- | 
sonia and Hartford. | 
Motor boat owners’ property tax return due. | 
Appeal to Board of Relief in New Haven due first | 














business day in October or at any adjourned | 
meeting within 20 days. 
Gasoline tax due from distributors. | 
Motor vehicle junk yards. Annual license re- | 
newable. 
October 8 | 
New Britain. Last day for filing list of taxable | 
property. | 
October 10 | 
Theatre reports due. | 
October 14 
New Britain. Last day to. pay second install- | 
ment of property tax. } 
October 15 | 
Gasoline distributors’ reports due. 
DELAWARE 
October 1—— \ 
Last day upon which franchise taxpayers may | 
appeal to the State Tax Board. 
New Castle County property taxes paid before | 


this date are subject to a 5 per cent discount. | 
Last day for payment of Kent and Sussex County 
property taxes without penalty. 
Fourth quarterly installment of railroad 
Monthly alcoholic beverage report due. 
October 15—— 
Last day to file alcoholic beverage report. 
Gasoline filling station report due. 
October 25 
Quarterly 
October 31 
Gasoline tax report and tax due. 


tax due. | 





warehouse reports due. 





DISTRICT OF COLUMBIA 


October 10—— 
Alcoholic beverage statements due. 


FLORIDA 
October 1—— 
Corporate report and franchise tax delinquent. 
Report of insurance agents and brokers employed 
due. 
All license fees payable, 
vided by law. 
Gasoline dealers’ and storage license fees due. 
Auto transportation company mileage tax and ad- | 
vance payment due. 
Express companies’ 
taxes due. 
Chain store license tax due. 
October 10—— 
Lime kiln reports and fees due. 
Gasoline inspection fees and reports due. 
October 15 
Gasoline sales and storage reports and taxes due. 
October 31 
Fresh water fish dealers’ reports due. 
Auto transportation mileage tax reports due. 


except as otherwise pro- 


gross receipts returns and 








GEORGIA 


October 1—— 
License fees upon bagatelle, billiard, 
pool or tivoli tables due. 
Native gold purchasers copy of 
Insurance agents statement due. 
Phosphate deposits reports due. 
Phosphate deposits tonnage tax due. 
Motor carriers’ mileage tax due. 
October 3 
Malt extracts and malt products returns due. 
Soft drink syrups returns and taxes due. 
October 5 
Dealers and distributors of oysters and shrimp re- 
ports due. 
October 10—— 
Soft drink syrups returns and taxes delinquent. 
October 15 
Carbonic acid gas reports and taxes delinquent. 
Dairy manufacturing plants, dairy products, cream 
testers, etc., taxes due. | 
October 20 
Gasoline reports and taxes due. 
October 30-—— 
Motor carriers’ 


Jenny Lind, 


register due. 














monthly report due. 


IDAHO | 





October 1 
At the time of filing a certified copy of articles 
of incorporation of any domestic corporation 
when filed on or between the Ist day of October 
and the 3lst day of December, in any year, a 
sum equal to three-fourths of the annual li- 
cense tax is payable. 





| October 15 


THE 





TAX MAGAZINE 





Personal property coming into Idaho between July 
Ist and this date is assessed at one-half of its 
full cash value. 

October 10 ; ; 
Monthly report of dealers in dairy products sub- 


stitutes due. 
Beer excise tax and report due. 
| October 1-15 
Auto transportation companies file quarterly state- 
ment with and pay tax to Department of Law 
Enforcement between these dates. 


October 15 








On or before this date each year public utilities 


supplying water for irrigation, etc., are required 
to file with the Public Utilities Commission of 
Idaho, a list of all its power consumers with the 
amount of power used by each. 

Report and license tax of electric generating com- 
panies due. 

Gasoline dealers’ report and tax due. 

Electric light and power companies’ 
kilowatt tax due. 


ILLINOIS 





October 5 
Cold storage warehouse 
held in storage due. 
October 15—— ; i a ; 
Petroleum products inspection fees for August due. 
Retailers’ occupation (sales) tax reports and taxes 
due. 
Alcoholic beverage tax return of manufacturers 
and importing distributors due between Ist and 
15th of each month. 


monthly food 


report of 


| October 20—— 


Last day for distributor of motor vehicle fuel to 
make monthly return and to pay tax. 


Last day for non-distributors to file monthly motor | 


fuel monthly return and to pay tax. 
October 30 
Last day for carriers to file monthly report 
motor fuel delivered during previous month. 





of 


INDIANA 


| October 1—— 


Em ;loyment agency reports due. 
License fee and report to Industrial 
linquent. 

Semi-monthly payment of excise taxes on 
products and alcoholic beverages due. 
October 10 
Petroleum oils inspection fees due. 
October 15 
Bank and trust company reports due. 
Quarterly return and payment of gross 

tax due. 
Semi-monthly payment of excise taxes 
products and alcoholic beverages due. 
Imitation condensed milk tax due. 
Common carriers’ gasoline reports due. 
October 20 
Bank and trust company taxes and building and 
loan association reports and taxes due. 
October 25 
Gasoline dealers’ 
October 31 
Petition for review before State Board of Tax 
Commissioners due. 








income 


on malt 








reports and taxes due. 





IOWA 





October 1 
Annual corporation report: Any corporation which 
fails to make the report and pay the annual 

fee (on or before August 31), in addition to 
the annual fee of $1, incurs a penalty of $1 
beginning with the month of September and 

an additional penalty of $2 for the month of 


October. 
Davenport taxes become delinquent on this date | 
annually. - 
General property taxes (second half) are delin- 
quent if not paid to county treasurer before 


this date and penalties are imposed. 


| October 6—— 


Cold storage plants make quarterly return to De- 
partment of Agriculture on or before this date. 
| October 20—— 
Last day to file quarterly retail sales tax return 
with and to pay quarterly retail sales tax to 
State Board i Assessment and Review. 





Oil inspection reports due. 





Butter manufacturers’ tax due. 

Ice cream manufacturers’ tax due. 

Milk condenseries’ tax due. 

Second installment of income tax for calendar year 

corporations due. 

Motor carrier reports and fees due; 
October 25 
Gasoline reports and taxes due. 





report and | 


} 
| 
| 
} 
| 


| 
| 


Board de- | 


malt | 





lien attaches. | 


KANSAS 
| October 1— i ; | 
Motor vehicle registration fees reduced to 25 per | 
cent. 
| October 10—— 


September, 1935 











KENTUCKY 
October 1 
Second half of ad valorem taxes in cities of sec 
ond class due. 


All taxes in cities of the third class bear 
cent interest from this date. 

Last day for gas, water, ferry, bridge, street raj 
way, express, electric light, electric power, tele. 
graph, press dispatch, telephone, turnpike, pal. 
ace car, dining car, sleeping car and chair ca; 
corporation to file return with city assessor oj 
first and second class cities without payment 5 
fine and penalty. 

October 5 

Employment agency reports due. 

October 10—— 

Retinery monthly report due. 

Monthly excise tax report of blenders and rect 
fiers of distilled spirits and excise tax due, 

Monthly alcoholic beverage report of hotels, 
taurants and clubs due. 

Breweries and manufacturers of beer and win 
file monthly report and pay barrel tax on thi, 
date. 

October 15 

Motor carrier operators’ reports due. 

Motor carrier mileage tax due. 

Monthly sales tax report showing total gross re 
ceipts made during September and tax due. 
October 20 

Oil production tax due. 

Crude petroleum transporters’ monthly report due. 

October 31 

Gasoline reports 

taxes due. 


& 


per 








Tes 











(except refinery reports) and 


LOUISIANA 





October 1 

Personal property tax forced 
made atter this date. 

Franchise tax return and tax due. 


payments may be 








Monroe city personal property taxes delinquent. 
October 5 

Wholesale fish dealers’ report due. 
October 10- 


Auctioneers to pay duty in city of New Orleans 

Oyster severance tax report due. 

Shrimp severance tax re,ort and tax due. 

Keturns from shrimp freighters and ice boats due 

Ke,orts of imported gasoline due. 

Parish gasoline tax reports and tax due. 

Reports and tax on imported kerosene due. 

Reports of imported alcoholic beverages due. 
October 15 - 

Dairy products quarterly reports and taxes due, 

but delinquent November 14. 
Carriers’ report of gasoline transported due. 
— report of alcoholic beverages transported 
due 

October 20 

Gasoline tax report and tax due. 

Kerosene tax report and tax due. 

Alcoholic beverage tax report and tax due. 
October 30 

Oyster severance tax due. 

Severance tax reports of gross 











production and 





taxes due. 
Severance tax reports by purchasers and dealers 
due. 
MAINE 
October 1 : 
Franchise tax becomes delinquent and _ subject 


to an action of debt. 
Property taxes levied in unorganized townships 
are due on or before this date. 
Property in unorganized townships may 
for taxes after this date. 
Small loan agency monthly reports due. 
Licenses to dealers in deer skins and deer 
may be issued. 
Gasoline tax due. 
October 10—— 
Ins ection fees for packing of foods due. 
Sardine packing inspection fees due. 
October 15 
Gasoline tax sales report due. 


be sold 


heads 








MARYLAND 





October 1 
Valuation of real and tangible personal propert) 
subject to taxation in Baltimore City on thi: 
date, as appears from assessment books, cot 
stitutes basis of assessment and levy of taxe: 

by such city for next ensuing fiscal year. 

If any person upon whom interrogatories art 
served neglects or refuses to answer within tet 
days, Appeal Tax Court is required to asses 
property on best information and judgment, 
adding 20 per cent penalty; additional assess 
ment may be abated by Appeal Tax Court before 
this date. 

Return of income for excise tax on income fe 
— from foreign fiduciaries due before this 
ate. 
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October 5 ; 
Last day to file monthly account of tobacco sales 
on or through Baltimore market. 
Last day to file cold storage warehouse monthly 
report. 
October 10 re . 
Last day to file monthly statement or declaration 
of insurance brokers, agents, or solicitors. 
Monthly gross receipts (sales) tax reports 
payments due. 














and 
















Milk control fees due. 
October 31 ; 
Last day to file dealers’ report and pay tax on 
gasoline sold or used during next preceding cal- 
endar month. 


MASSACHUSETTS 












October 1 

Personal income tax due. 

Proverty taxes (second installment) due. 

Part of property tax separately assessed on mort- 
gagee and mortgagor and remaining unpaid may 
be paid by either. 

Small loans dealers’ license fees due. 

Interest attaches to personal income tax after due 
date. 
October 10 . 
Alcoholic beverage excise tax return and tax due. 
October 15 

Cold storage warehouse reports due. 

Motor fuel distributors’ return and tax due. 

October 20 

Income (excise) taxes, including security dealers 
and shipowners, due within 30 days of tax bill, 
but not before October 20. 

Public utility taxes due thirty days after date of 
tax bill, but not later than October 20. 












































MICHIGAN 


October : . 
County boards at their October meeting hear ob- 
jections to levies. 








October 1 _ ; 
Last day to pay commission merchants license 
fee. 











Severance tax and reports due. 
Chain store licenses issued on or after this date 
at half yearly rate. 
October 5 
Gasoline: Common carriers’ statements due. 
October 10—— 























Fur dealers: Last day to make monthly report. 
Common and contract carriers’ monthly report 
due. 
October 15——— 
Monthly sales tax and return due. 
October 20 
Gasoline: Wholesale distributors’ statements and 


tax due. ; 
Severance tax and reports delinquent. 


MINNESOTA 










October 5 
Cold storage warehouse reports due. 
October 10 
Live stock commission merchants’ statements due. 
October 15 
Gasoline tax and fees due. 
Oil inspection fees due. 
Interstate carriers’ truck mile tax and report due. 


MISSISSIPPI 

















October 1 

Oyster, sea food, etc., monthly inspection tax is 
due on this date. 

Admission (amusement) tax and report is due be- 
tween the Ist and 10th of each monch. 

Oyster packers and canners file sworn statement 
on this date as to the number of barrels of oys- 
ters ara and caught during the preceding 
month. 

On or before this date the collector shall mail to 
each privilege taxpayer holding an annual li- 
cense and whose license will expire in November 
a notice thereof and a renewal blank. 

Corporations which fail to file report and pay a 
fee to the factory inspector on this date or 
within 60 days after being notified become sub- 
ject to a penalty. 

Failure to register factory with the State Factory 
Inspector by October 1 or within 60 days after 
being notified; money penalties accrue. 

October 5 

Wholesale oyster and sea food dealers file monthly 
report on this date. 

October 10 

Every dealer in motor vehicles shall file a monthly 
renort with the tax collector on this date. 

Admission (amusement) tax and report is due 
between the Ist and 10th of each month. 

Motor vehicle monthly mileage tax reports are 
due on or before this date. 















































October 15- 
Retail dealers in gasoline file monthly report on 
this date. 
Monthly gross sales tax and report due on this 
ate. 





STATE TAX CALENDAR 





Distributors and wholesale dealers of gasoline 
file monthly report and pay monthly tax on this 
date. 

Common carriers must file monthly report, on 

this date, of gasoline and oil delivered by them. 


MISSOURI 





October 1 
Kansas City property taxes delinquent. 
Public utilities not paying one-half of property 
taxes subject to distraint. 
Corporations which register on this date or within 
30 days thereafter pay a $25 registration fee. 
Express and railroad corporations annual reports 
to Railroad and Warehouse Commissioners due. 
October 10 
Private car property tax delinquent. 








October 15 
Gasoline: Statement of distributors and dealers 
due. 
October 25—— 
Gasoline: Tax due. 
—distributors’ and dealers’ reports of gasoline 
received due. 
—transporters’ statements due. 


October 30 





Mining statement and inspection fees due. | 





October 31 

Last day for 1 per cent discount on second class 
city property taxes. 
Soft drink report due. 


Manufacturers’, wholesalers’ and dealers’ tax due. 





MONTANA 


October 1—— 
Taxidermists’ reports are due. 
Oleomargarine dealers’ license fees are due. 
October 10 

Creameries, butter, cheese, or ice cream factories’ 
reports are due, 

Milk or cream buying stations’ reports due. 

October 15 

Railroads and common carriers file monthly report 
on or before this date with State Treasurer and 
State Board of Equalization of gasoline deliv- 
ered in state. 

Dealers’ monthly gasoline tax and report due to 
State Board of Equalization on or before this 
date. 

Alcoholic beverages, brewers and 
monthly report and excise tax due. 

October 20 

Oil producers’ additional 
tax due. 

October 30 . 

Oil producers deliver quarterly license tax report 








wholesalers’ 





license tax report and 





date. 

Coal mine operators’ and dealers’ quarterly license 
tax and report due to State Treasurer on or 
before this date. 

Cement dealers, manufacturers and importers must 
file quarterly license report with and pay quar- 
terly license tax to State Treasurer on or before 








this date. 
October 31 
Public warehousemen’s reports are due. 
NEBRASKA 


October 1—— 

The city clerk of Lincoln delivers the tax list to 
the city treasurer. 

Quarterly reports from game and fur farms due. 

Last day to file gross earnings report of express 
companies. 

October 5 

Revorts of public grain warehouses due. 

October 6—— 
Quarterly reports of cold storage warehouses due. 
October 10 

Em>»loyment agencies’ reports due. 

Railroad monthly reports of passes due. 

A statement of all alcoholic beverages purchased 
during the preceding month must be filed on 
or before’ this date. 

Brewers, wholesalers and distributors must report 
all beverages sold during the preceding month, 
on or before this date. 

October 15 











Renorts and taxes of retail imitation butter dealers | 


due. 
Gasoline dealers’ reports and taxes due. 


The tax per barrel on alcoholic beverages must | 


be paid on or before this date. 
Gasoline carriers’ reports due. 


NEVADA 





October 1 
Quarter of certain county licenses begins. 
Petroleum products report and fees due. 

First Monday 
Ten days later, 

| bridges due. 
October 15 
| Gasoline tax report and taxes due. 





affidavits of tolls for roads 





to State Board of Equalization on or before this | 


| 
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October 10 


October 15 
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NEW HAMPSHIRE 





Lien on real estate for 1933 and 1934 expires. 
Gasoline distributor’s monthly tax due. 





Kegistration fee for balance of year is $1.00. 





Monthly report of agents of unlicensed fire in- 
surance companies due. 

Monthly report of manufacturers and wholesalers 
of beverages due. 

Monthly report of foreign manufacturers 
wholesalers of beverages. 

Monthly beverage report and fee of on-sale and 
off-sale permittees due. 


and 





Taxes payable by railroads, telephone, telegraph 
and express companies, gas and electric utility 
companies to the State Tax Commission are 


due. 
Monthly report of gasoline distributors due. 





October 25 
Quarterly report due. 
NEW JERSEY 
October 1-——— 


Assessors begin making assessments of real and 
personal property. 

All property assessed as of this date for general 
property tax purposes. 

On or before this date distributors pay gasoline 
tax. 
October 5 
Cold storage warehouses file report. 
October 10 
Operators of interstate busses file monthly state 

ment on or before this date. 

Operators of motor busses, within the limits of a 
“municipality,” file a statement and pay the 
gross receipts tax on or before this date. 

October 15 

Manufacturers, distributors, transporters, storers. 

warehousemen and importers of alcoholic bev 














erages reports due. 
October 31 : ; : 
Distributors of motor vehicle fuel file monthly 


reports on or before this (last business day of 
month) date. 

Transporters of gasoline must, within 60 days after 
the close of each month, furnish a statement, 
to the State Tax Commissioner, of all deliveries 
to points in New Jersey. 


NEW MEXICO 


October 1 
Motor vehicle property tax return due. 
First Monday 
State Tax Commission 
express companies. 
ctober 15 
Third installment of income tax due. 
Gross income (occupational) taxes and reports due. 
Third Monday. 
Application for review of express 
sessments due before this date. 
October 20 
Pipe line license fees due. 
Motor carrier reports and taxes due. 
October 25 
Gasoline distributors’, retail dealers’ taxes and re- 
ports due, taxes and reports on gasoline pur- 
chased from unlicensed distributors and dealers 
due, carriets’ reports due. 








completes assessment of 


Oo 








company as- 








NEW YORK 


October 1 
New York City assessment date. 
Demand for notice of village assessments due. 
Lien date for second half of New York City taxes. 
Second half of New York City real property taxes 
due (delinquent December 1). 
October 5 
Cold storage warehouse monthly report due. 
October 15 
Last day for payment of final third of personal 
income tax where returns are based on calendar 
year (Due 15th day of sixth month after month 
in which return is due if based on fiscal year). 
| October 25 
Last day to file monthly report and pay tax under 
the New York City Public Utility Excise Tax. 














and | 





| October 31 : : 
Real estate brokers’ and salesmen’s licenses expire. 


NORTH CAROLINA 





| October 1 

| County taxes on property are due. 

One and “iat per cent discount period on 
property taxes expires. 

Franchise tax of railroad cornorations due on this 
date (or within 30 days after notice). 

Quarterly reports of installment paper dealers due. 

| First Monday 


All taxes assessed by any county become due on 
this date. 
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October 10—— 
Monthly reports of packing houses due. 
Reports of office and home equipment dealers due. 
Ice cream manufacturers’ reports due. 
Alcoholic beverage excise tax is due on or before 
the 10th day of each month. 
October 15 
Gasoline tax 
quarter due. 
Gross sales return and tax due on or before this 
date where sales are reported on a 
basis. 





refund application for preceding 


monthly | 












Quarterly gross sales tax return is due on or be- | 








fore this date where the fiscal year ends De- 
cember 31. 
October 20 
Gasoline tax and report due. 
October 31 
The Tax Collector shall attend, at least one day 


in October, at some place in the township. 
Telephone company quarterly reports and 


t priv- 
ilege tax due 30 days after October Ist. 


NORTH DAKOTA 
October 1——- 
Cigarette stamp tax reports due. 
Oil inspection reports and fees due. 
Applications for gasoline tax refunds may be filed. 
Dealers required to register used cars. 
Motor vehicle registration fees reduced 75 per cent. 
Corporate charters subject to forfeiture for failure 





to file annual report of corporate existence with- | 


in 60 days after notice. 
l'ractor fuel oil report and fee due. 
October 6—— 
Cold storage warehouse reports due. 
October 10—— 
Oil inspection fees delinquent. 
Grain warehouse reports delinquent. 
Tractor fuel oil fees delinquent. 
October 15—— 
Second half of real estate taxes delinquent. 
Gasoline reports and taxes due. 
Second half of mutual and co-operative telephone 
company taxes delinquent. 


| 


THE TAX MAGAZINE 


October 30 

Transportation companies, including pire lines, re- 

port all deliveries of motor vehicle fuel in Ohio 
during preceding calendar month. 

October 31 

Upon request of tax commission, attorney general 
is required to commence quo warranto proceed- 
ings against public utilities, which without law- 
ful extension of time have failed for 90 days to 
file proper returns. 

Upon request of tax commission, attorney general 
is required to file injunction against public 
utilities which without lawful extension of time 
have failed for 90 days to file proper returns. 

Last day to file monthly fishing report. 

Auditor of state completes charging excise 
against cooling, electric light, express, 
heating, messenger, natural gas, pipe line, sig- 
nal, telegraph, telephone, union depot, water 
transportation and water-works corporations. 

Day on which tax commission certifies to secre- 
tary of state for cancellation of articles, a list 
of public utilities, which without lawful exten- 
sion of time have failed for 90 days to file 
proper returns due on Aug. 1. 

Gasoline tax for preceding calendar month due. 








tax 
gas, 





OKLAHOMA 
October 1 ; 
Gross production tax and report on oil and gas 
due. 


Annual report of public utilities due. 

Excise tax on petroleum report and tax due. 
October 5 ; 

Reports from mines (other than coal) due. 





| October 10—— 


October 15 


Interstate motor carriers mileage report and taxes | 


due. 
October 20—— 
Surety liable on oil dealers’ bonds. 
October 31 
Cream station and dairy monthly reports due. 
Grain warehouse reports due. 








Report of manufacturers of non-intoxicating alco- 
holic beverages due. 

Report and tax of wholesalers of non-intoxicating 
alcoholic beverages due. 





Gasoline tax and reports due. 

Taxes become a lien on real 
grantor and grantee. 

Gas pipe line reports of daily meter readings due. 

Mileage report and tax of motor vehicle carriers 
due. 

October 20—— 
Monthly sales tax and report due. 
Reports from coal mines due. 


estate between 


as 


| October 30—— 


| October 1—— 


OHIO 
October 1- 

Last day | on which damages to real property by 
fire, flood, etc., constitute valid deductions from | 
new tax list. 

October 5 

Last day for employment agencies to file monthly | 

report, 
October 6—— 


Last day for cold storage warehouse corporations 


to file report. 
First Monday 
Amount of gross receipts of cooling, 
express, gas, heating, messenger, 
pipe line, signal, telegraph, 
depot, 
porations certified to auditor by tax commission. 
Time for hearing on assessment closes. 
Assessment date for railroads, itcluding 
suburban and interurban railroad 
for excise tax. 

Ocgober 10 
Sales slips for exempt motor vehicle fuel return- 
able to Tax Commission. 

Alcoholic beverage tax reports due. 
Private motor carriers’ 
gency tax due. 
Admissions tax reports and payments due. 
October 14 
Upon request of tax commission, attorney general 
is required to apply for injunction against cor- 
porations having failed to pay franchise tax. 
If time has been extended for payment of tax, 





electric light, 
natural gas, 
telephone, union 


street, 
corporaitions 








water transportation and waterworks cor- | 


monthly report and emer- | 





ap>lication for injunction to be made 90 days | 
following closing of extended time. 
fax commission certifies list of delinquent cor- 


porations, failing to 
days after prescribed time, to secretary of state 
for cancellation of certificate to do business in 
Ohio. If time has been extended for payment, 
certification to be made 90 days following close 
of extended time. 


October 15—— 
Monthly reports of unregistered dealers in motor 
vehicle fuels due. 
October 20—— 
Last day to pay last half of personal property 


taxes where time has been extended from Sep- 
tember 20. 
Alcoholic beverage 
due. 
Last day without penalty for dealer to renort sales 
or taxable use of motor vehicle fuel during pre- 
ceding calendar month. 


taxes, payable monthly, are 





yay franchise tax for ninety | 


October 10 


Cotton manufactories gross 
return and tax due. 
Quarterly report of purchasers of oil and gas due. 
Gross production tax and report on asphalt and 
ores due. 
October 31 
Fur dealers’ 


production quarterly 





reports due. 


OREGON 


Medicinal stock foods license fee due annually 
on or before this date to State Department of 
Agriculture. 

Second installment of the excise (income) tax due 
on or before six months after payment of the 
first installment. (First installment is payable 
on or before April Ist in the case of corporations 
paying taxes based on calendar year, or 90 days 
after exniration of fiscal year in the case 
fiscal year corporations). 

Second installment of intangibles income tax (half 
S total annual tax) is due on or before this 
ate. 





Oil well license tax and report due on or before 
this date to county treasurer. 
October 15 
Fish poundage fee and report and meat dealers’ 
renort due on or before this date. 
Gasoline tax and report due to Secretary of 
on or before this date. 
October—Trird Monday 
Public utilities property tax assessment roll pre- 
pared by State Tax Commission prior to this 
date. 
October 20 
Motor carriers’ 





State 








tax due on or before this date. 


PENNSYLVANIA 
October 1—— 
Fourth ae to of second class city taxes due dur- 
ing October. , ; 
Second class township road taxes delinquent. 











of | 





September, 1935 





RHODE ISLAND 
October 10 
Gasoline distributors’ monthly tax due. 
October 15 
Gasoline distributors’ 








monthly report due. 


SOUTH CAROLINA 
October 1 

Corporate. charter of domestic corporations are 
annulled if the franchise tax is not paid on or 
before this date. 

Alcoholic beverage permittees commencing busi. 
ness between October 1 and December 31 need 
only pay ™% permit fee. 

October 1-10 

Admissions to amusements return and stamp tax 
due between these dates. 

Power tax and report of public utilities due be. 
tween these dates. 

October 4 

Fisheries monthly stamp report due not later than 
this date. 

October 5 

Fishing license tax report is due within 5 days 
of the end of each calendar month. i 

Oyster or clam shuckers stamp report 
mailed on or before the 5th day 
ceeding month, 

Sturgeon, caviar or shad dealers file a 
within 5 days of the end of each month. 

Tobacco warehousemen required to file statement 
on or before the 5th day of each month. 

October 20—— 

Gasoline tax and report of distributors, dealers, 

importers and sterers due on or before this date. 
October 31 

All motor vehicle registration applications must be 
filed on or before this date annually. 

Annually on or before this date all owners oj 
motor vehicles are required to procure licenses 
for the fiscal year next succeeding. 














must be 
of each suc. 


report 





SOUTH DAKOTA 
October 1—— 
Warehouse reports due. 
Motor vehicle registration 
fourth. 
| October 10—— 
Employment agency reports due. 
Motor carrier reports and taxes due. 
October 15—— 
Inspector of petroleum products may 
ports. 
Gasoline reports and taxes due. 
Where gross income tax exceeds $10 per month 
Tax, tax reports and estimate due. 


fees reduced to one 


require re 


TENNESSEE 


| October 1——- 





| 
| 


Second, third and fourth class school taxes de- 
linquent. 
October 6—— 
Warehouses: Cold Storage: Quarterly report due. 
October 10 
Renorts from liquor importers and brewers and 
distributors due. 
October 15 
Liouor manufacturers’ report and tax due. 
October 31 
Gasoline distributors’ reports and taxes and car- | 


riers’ reports due. 


Telephone companies ‘privilege tax is due an 


nually on or before this date. 

Final action must be taken and certified by the 
State Board of Equalization not later than 
October ist, for the current year. 

October 5—— 
Quarterly report of oils and volatile substances 


due on or before this date. 
October—First Monday 
All property taxes: State, county and municipal, 
are payable the first Monday in October in each 
year, except taxes of municipal corporations 
which, under existing laws, are authorized to 
collect their own taxes on property, privileges 
and polls. 
October 15 
Last day on which to file quarterly report of oils 
and volatile substances. Report is filed with 
the Comptroller of the Treasury. 
October—Third Monday 
On or before this date the State Board of Eauali 
zation shall certify to the Railroad and Public 
Utilities Commission the valuation fixed by the 
Board after review of public utility pronerty 
assessments by the Railroad and Public Utilities 
Cormission. The action of the State Board ol 











Ecualization in fixing the valuation of public 
utility property shall be final. 
TEXAS 
October 1—— ; ? ( 
Exnress companies’ public utility report and tax 
due. 


Car companies’ public utility report and tax due. 

Cigarette tax: Wholesale dealers’ report of droj 
shipments due. 

Freight car companies’ 
tax due. 

Terminal companies’ 
due. 

be sa companies’ public utility report and ta 
ue. 

Telephone companies’ public utility report and tax 
due. F 

Gas, light, power and water companies’ public util 

ity report and tax due. 


public utility report an’ 


public utility report and tax 
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Sulphur production report and tax due. 
Report and tax of textbooks publishers due. 
Report of emigrant agents due. : 

Re ort and tax of commercial agencies due. 
General property taxes due. 


October 15 ' ; 
Cigarette tax: Wholesale dealers’ report of drop 
shipments due. 


October 20 
Gasoline taxes and reports due. 


October 25 itd 
Monthly report and tax of cement distributors due. 
Natural gas production report and tax due. 


Oil production reports and taxes due. 
October 30— 
Oil production report: 

age due. 
Oil carriers’ report due. 
October 31 ; : 
Last day for express companies to file report and 
pay tax to avoid penalties. 














Oil withdrawn from stor- 








UTAH 
October 1—— | : ; 
Gasoline distributors’ and retailers’ license fee due. 
October 5 





Monthly report of cold storage warehouses due. 
October 10 : 
Monthly report and tax of dealers in alcoholic 
beverages due. 
Carriers’ report of motor fuel deliveries due. 
Motor carriers’ special tax report due. 

October 15 
Monthly gasoline tax and report due. 
Sales tax and return due. 

October 20 
Monthly fees of motor carriers due. 











VERMONT 


October 1 

National bank deposits taxed. 

Report of national bank deposits to Commissioner 
due within twenty days. 

Annual report of car companies due. 

Commissioner shall prepare list for 
county taxes. 

Quarterly reports of creameries, cheese factories, 
condensaries and receiving stations due within 
five days from this date. 

October 15—— 

Corporation income (franchise) tax: Third quar- 
terly instalment of tax based on calendar year 
is payable to Commissioner of Taxes on or 
before this date. 

Half of railroad taxes for period ending June 30 

q due. 





state and 





| 


October 21 


October 1—— 


Half of taxes levied on domestic steamboat, car 
or transportation companies for period ending 
June 30 due. 

Half of taxes levied cn telephone companies for 
period ending June 30 due. 

Express and telegraph companies pay franchise tax 
to Commissioner of taxes annually on or before 
this date. 





Report of national bank deposits due. 
} 
VIRGINIA } 
| 


Property taxes to be paid by car companies, cai 
trusts, mercantile corporations, express com- 
panies, pipe line transportation companies, rail- 
way, canal, steamboat, steamship and other 
floating property, telegraph, telephone, water, 
heat, light and power companies on or before 
this date. 

Property taxes of railway and canal corporations 
due on or before this date or within 30 days 
after receiving the certified copy of assessmeut. 

License period for fishing for scallops or clams 
begins. 

Scallops or clam fishing license due. 

Telegraph and telephone company license tax due. 

Gross receipts taxes of canal and railroad co1j:ora- 
tions, electric, gas, heat, light, power and water 
corporations, express corporations, pipe line 
transportation companies, sleeping car, parlor 
car and dining car companies, steamboat and 
steamship corporations and telegraph and tele- 
phone corporations due. 

Motor vehicle carriers’ road tax and appraisal tax 
due. 

Appraisal tax of all utilities except canal, express, 
railroad and steamboat and steamship corpora- 
tions due. 

October 1-October 10—— 
Oyster purchasers’ inspection fee due. 


AMENDMENTS OF REGULATIONS 


| October 1 





Medicine, salve, liniments, ete., vendors’ reports 


due. 
; October 10—— 
Tobacco warehouse report due. 
Beer excise tax and report of beer sold during pre 
vious month due on or before this date. 
Severages of not more than 3.2 per cent alcoholic 


content excise tax and report of beverages sold | 


during previous month due on or before this 
date. 

October 20 

Gasoline statement and tax due. 





WASHINGTON 


October 1 
Fish hatchery reports due. 
Fur dealers’ reports due quarterly. 








pace 5s 


Amendments of Regulations 


Inspection of Returns 
Treasury Decision 4359 (being regulations prescribed by 


| 


| 


October 15 


| October 10 


| October 30 


| October 20 
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Game farm reports due. 
Auto transportation company reports and fees to 
Director of Public Works due October 1-15. 





Butter substitutes revorts and taxes due. 

Gasoline reports and taxes due. 

Gross income (occupation) tax and return due. 

Auto transportation company reports and fees to 
Director of Public Works due October 1-15, 


WEST VIRGINIA 





First day for collector to attend at fixed places to 
collect taxes. 
Third installment of public utilities’ privilege tax 
on calendar basis due. 
October 2 
Last day for auditor to mail supplemental notice 
for franchise taxes to delinquent corporations. 


October 10—— 
Petroleum dealers’ reports due. 
Brewers’ and beer distributors’ monthly report and 
excise tax due. 


October 15 ° 
Retail sales tax and return due. 
October 30 
Gasoline tax and reports due. 
Third quarterly report and payment of business 
and occupation tax due. 











WISCONSIN 


October 1—— 
Motor carrier quarterly flat tax due. 
Monthly report of cold storage warehouses due. 








Alcoholic beverages monthly reports due. 
October 15 
Motor carrier flat or 
ports due. 
Second half of tax on railroad, telegraph, express, 
and sleeping car companies is due. 
October 20 
Gasoline dealers must file monthly report and pay 
tax. 





mileage tax quarterly re- 








‘Transportation company gasoline tax reports due. 


WYOMING 


October 10—— 

Alcoholic beverage tax and monthly report due. 
Carriers monthly gasoline tax and report due. 
October 15 
Monthly gasoline tax and report due. 

Sales tax return and tax due. 








Motor carrier compensatory tax and report due. 





Executive Order—Inspection of Income, Excess- 
Profits, and Capital Stock Tax Returns 


}y virtue of the authority vested in me by section 257 (a) 
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the Secretary and approved by the President, applicable 
to the inspection of returns under the Revenue Act of 
1932 and prior Revenue Acts, and incorporated as part of 
article 421 of Income Tax Regulations 77), as .amended 
by Treasury Decisions 4378 (C. B. XII-2, 219), 4397 (C. B. 
XII-2, 220), 4436 (C. B. XIII-1, 304), and 4440 (C. B. 
XITI-1, 305), is further amended by Treasury Decision 
4564, XIV-29-7601 (p. 12) by inserting between paragraphs 
13 (a) and 14 thereof a new paragraph numbered 13 (b) 
reading as follows: 

13(b) Notwithstanding any other provisions of these regulations, in- 
come and excess-profits tax returns made under the Revenue Act of 
1932 on or before the date of the enactment of the National Industrial 
Recovery Act and under the prior revenue acts and capital stock tax 
returns) made under the National Industrial Recovery Act, may be 
inspected by the Committee on Agriculture and Forestry, United States 
Senate, or any duly authorized subcommittee thereof, for the purpose of, 
and to the extent necessary in the investigation of the causes of the 
rapid decline of the price of cotton on the cotton exchanges on or about 
March 11, 1935, which the committee or an authorized subcommittee 
thereof is authorized and directed to make by Senate Resolution 103 
(74th Congress, 1st Session), passed March 16, 1935. The inspection 
of returns herein authorized may be bv the committee or a duly author- 
ized subcommittee thereof, acting directly as a committee or a subcom- 
mittee, or by or through such examiners or agents as the committee or 
subcommittee may designate or appoint. Upon written notice by the 
chairman of the committee or of the authorized subcommittee to the 
Secretary of the Treasury, giving the names and adresses of the tax- 
payers whose returns it is necessary to inspect and the taxable periods 
covered by the returns, the Secretary and any officer or emplovee of the 
lreasury Department shall furnish such committee or subcommittee with 
anv data relating to or contained in any such return, or shall make such 
return available for inspection by the committee or subcommittee or by 
such examiners or agents as the committee or subcommittee mav desig- 
nate or appoint, in the office of the Commissioner of Internal Revenue. 
Any information thus obtained by the committee or the subcommittee 
thereof, which is relevant or pertinent to the purpose of the investiga- 


tion, may be submitted by the committee or the subcommittee to the 
Senate. 


of the Revenue Act of 1926 (ch. 27, 44 Stat. 9, 51); section 
55 of the Revenue Act of 1928 (ch. 852, 45 Stat. 791. 809); 
section 55 of the Revenue Act of 1932 (ch. 209, 47 Stat. 
169, 189), as amended by section 218 (h) of the National 
Industrial Recovery Act (ch. 90, 48 Stat. 195, 209); and 
section 55 (a) of the Revenue Act of 1934 (ch. 277, 48 
Stat. 680, 698), it is hereby ordered that income, -excess- 
profits, and capital stock tax returns made under the Reve- 
nue Act of 1934, the National Industrial Recovery Act, the 
Revenue Act of 1932, as amended by the National Indus- 
trial Recovery Act, and the prior Revenue Acts shall be 
open to inspection by the Committee on Agriculture and 
Forestry, United States Senate, or any duly authorized 
subcommittee thereof, for the purpose of, and to the extent 
necessary in the investigation of the causes of the rapid 
decline in the price of cotton on the cotton exchanges on 
or about March 11, 1935, which such committee or sub- 
committee is authorized and directed to make by Senate 
Resolution 103 (74th Cong., Ist Session), passed March 16, 
1935; such inspection to be in accordance, and upon com- 
pliance with the rules and regulations prescribed by the 
Secretary of the Treasury and approved by me bearing 
even date herewith for the inspection by that committee, or 
an authorized subcommittee thereof, of income and excess- 
profits tax returns made under the Revenue Act of 1932 on 
or before the date of the enactment of the National Indus 
trial Recovery Act, and under the prior Revenue Acts, and 
capital stock tax returns made under the National Indus- 
trial Recovery Act. [Signed July 9, 1935, by Franklin D. 
Roosevelt. } 











































































































Amendments of AAA Tax Provisions 
XTENSIVE revision of the tax provisions of 
the Agricultural Adjustment Act is made by 


Public Act No. 320, 74th Congress, approved August 
24, 1935 (H. R. 8492). 

The general effect of the changes affecting the 
rates of the processing and related taxes under the 
Act is to ratify the rates fixed by the Secretary of 
Agriculture... Numerous minor amendments of the 
tax sections of the Act are made. 

In view of the hundreds of suits for recovery of 
processing taxes by processors, on the ground that 
the Agricultural Adjustment Act and the taxes levied 
thereunder are invalid, perhaps greatest general in- 
terest is in the addition of a new section (Section 21), 
which prohibits suits to restrain collection or assess- 
ment of taxes levied under the AAA and places new 
restrictions on the refund or credit of such taxes. 
lhe text of this new feature of the law follows: 

Sec. 21. (a) No suit, action, or proceeding (including 
probate, administration, receivership, and bankruptcy pro- 
ceedings) shall be brought or maintained in any court if 
such suit, action, or proceeding is for the purpose or has 
the effect (1) of preventing or restraining the assessment 
or collection of any tax imposed or the amount of any 
penalty or interest accrued under this title on or after the 
date of the adoption of this amendment, or (2) of obtaining 
a declaratory judgment under the Federal Declaratory 
Judgments Act in connection with any such tax or such 
amount of any such interest or penalty. In probate, ad- 
ministration, receivership, gankruptcy, or other similar pro- 
ceedings, the claim of the United States for any such tax 
or such amount of any such interest or penalty, in the 
amount assessed by the Commissioner of Internal Revenue, 
shall be allowed and ordered to be paid, but the right to 
claim the refund or credit thereof and to maintain such 
claim pursuant to the applicable provisions of law, includ- 
ing subsection (d) of this section, may be reserved in the 
court’s order. 

(b) The taxes imposed under this title, as determined, 
prescribed, proclaimed and made effective by the proclama- 
tions and certificates of the Secretary of Agriculture or of 
the President and by the regulations of the Secretary 
with the approval of the President prior to the date of 
the adoption of this amendment, are hereby legalized and 
ratified, and the assessment, levy, collection, and accrual 
of all such taxes (together with penalties and interest with 
respect thereto) prior to said date are hereby legalized 
and ratified and confirmed as fully to all intents and pur- 
poses as if each such tax had been made effective and the 
rate thereof fixed specifically by prior Act of Congress. 
All such taxes which have accrued and remain unpaid on 
the date of the adoption of this amendment shall be as- 
sessed and collected pursuant to section 19, and to the 
provisions of law made applicable thereby. Nothing in this 
section shall be construed to import illegality to any act, 
determination, proclamation, certificate, or regulation of 


1Two new processing taxes are prescribed; one on rye at 30 cents 
per bushel, effective September 1, 1935, and the other on barley at 25 
cents per bushel if at any time prior to December 31, 1937, a tax on 
barley is put into effect pursuant to proclamation as provided in the Act. 


the Secretary of Agriculture or of the President done o; 
made prior to the date of the adoption of this amendment. 

(c) The making of rental and benefit payments under 
this title, prior to the date of the adoption of this amend- 
ment, as determined, prescribed, proclaimed and made 
effective by the proclamations of the Secretary of Agri- 
culture or of the President or by regulations of the 
Secretary, and the initiation, if formally approved by 
the Secretary of Agriculture prior to such date of adjust- 
ment programs under section 8 (1) of this title and the 
making of agreements with producers prior to such date, 
and the adoption of other voluntary methods prior to such 
date, by the Secretary of Agriculture under this title, and 
rental and benefit payments made pursuant thereto, are 
hereby legalized and ratified, and the making of all such 
agreements and payments, the initiation of such programs, 
and the adoption of all such methods prior to such date 
are hereby legalized, ratified, and confirmed as fully to all 
intents and purposes as if each such agreement, program, 
method, and payment had been specifically authorized and 
made effective and the rate and amount -thereof fixed 
specifically by prior Act of Congress. 


(d) (1) No recovery, recoupment, set-off, refund, or 
credit shall be made or allowed of, nor shall any counter 
claim be allowed for, any amount of any tax, penalty, or 
interest which accrued before, on, or after the date of the 
adoption of this amendment under this title (including any 
overpayment of such tax), unléss, after a claim has been 
duly filed, it shall be established, in addition to all other 
facts required to be established, to the satisfaction of the 
Commissioner of Internal Revenue, and the Commissioner 
shall find and declare of record, after due notice by the 
Commissioner to such claimant and opportunity for hear- 
ing, that neither the claimant nor any person directly or 
indirectly under his control or having control over him, 
has, directly or indirectly, included such amount in the price 
of the article with respect to which it was imposed or of 
any article processed from the commodity with respect 
to which it was imposed, or passed on any part of such 
amount to the vendee or to any other person in any man- 
ner, or included any part of such amount in the charge 
or fee for processing, and that the price paid by the claim- 
ant or such person was not reduced by any part of such 
amount. In any judicial proceeding relating to such claim, 
a transcript of the hearing before the Commissioner shall 
be duly certified and filed as of record in the case and shall 
be so considered by the court. The provisions of this 
subsection shall not apply to any refund or credit author- 
ized by subsection (a) or (c) of section 15, section 16, or 
section 17 of this title, or to any refund or credit to the 
processor of any tax paid by him with respect to the pro- 
visions of section 317 of the Tariff Act of 1930. 

(2) In the event that any tax imposed by this title is 
finally held invalid by reason of any provision of the Con- 
stitution, or is finally held invalid by reason of the Secre- 
tary of Agriculture’s exercise or failure to exercise any 
power conferred on him under this title, there shall be 
refunded or credited to any person (not a processor or 
other person who paid the tax) who would have been 
entitled to a refund or credit pursuant to the provisions of 
subsections (a) and (b) of section 16, had the tax termi- 
nated by proclamation pursuant to the provisions of section 
13, and in lieu thereof, a sum in an amount equivalent to 
the amount to which such person would have been entitled 
had the Act been valid and had the tax with respect to the 
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particular commodity terminated immediately prior to the 
effective date of such holding of invalidity, subject, how- 
ever, to the following condition: Such claimant shall 
establish to the satisfaction of the Commissioner, and the 
Commissioner shall find and declare of record after due 
notice by the Commissioner to the claimant and oppor- 
tunity for hearing, that the amount of the tax paid upon 
the processing of the commodity used in the floor stocks 
with respect to which the claim is made was included by 
the processor or other person who paid the tax in the 
price of such stocks (or of the material from which such 
stocks were made). In any judicial proceeding relating to 
such claim, a transcript of the hearing before the Com- 
missioner shall be duly certified and filed as the record in 
the case and shall be so considered by the court. Not- 
withstanding any other provision of law: (1) no suit or 
proceeding for the recovery, recoupment, set-off, refund or 
credit of any tax imposed by this title, or of any penalty 
or interest, which is based upon the invalidity of such tax 
by reason of any provision of the Constitution or by reason 
of the Secretary of Agriculture’s exercise or failure to 
exercise any power conferred on him under this title, shall 
be maintained in any court, unless prior to the expiration 
of six months after the date on which such tax imposed 
hy this title has been finally held invalid a claim therefor 
(conforming to such regulations as the Commissioner of 
Internal Revenue with the approval of the Secretary of 
the Treasury, may prescribe) is filed by the person entitled 
thereto; (2) no such suit or proceeding shall be begun 
before the expiration of one year from the date of filing 
such claim unless the Commissioner renders a decision 
thereon within that time, nor after the expiration of five 
years from the date of the payment of such tax, penalty, 
or sum, unless suit or proceeding is begun within two years 
after the disallowance of the part of such claim to which 
such suit or proceeding relates. The Commissioner shall 
within 90 days after such disallowance notify the taxpayer 
thereof by mail. 

(3) The District Courts of the United States shall have 
jurisdiction of cases to which this subsection applies, re- 
gardless of the amount in controversy, if such courts would 
have had jurisdiction of such cases but for limitations 
under the Judicial Code, as amended, on jurisdiction of 
such courts based upon the amount in controversy. 

(e) In connection with the establishment, by any claim- 
ant, of the facts required to be established in subsection 
(d) of this section, the Commissioner of Internal Revenue 
is hereby authorized, by any officer or employee of the 
Bureau of Internal Revenue, including the field service, 
designated by him for that purpose, to examine any books, 
papers, records, or memoranda, relative to any matter 
affecting the findings to be made by the Commissioner 
pursuant to subsection (d) of this section, to require the 
attendance of the claimant or of any officer or employee 
of the claimant, or the attendance of any other person 
having knowledge in the premises, and to take, or cause to 
be taken, his testimony with reference to any such matter, 
With power to administer oaths to such person or persons. 
It shall be lawful for the Commissioner, or any collector 
designated by him, to summon witnesses on behalf of the 
United States or of any claimant to appear before the 
Commissioner, or before any person designated by him, 
at a time and place named in the summons, and to produce 
such books, papers, correspondence, memoranda, or other 
records as the Commissioner may deem relevant or mate- 
rial, and to give testimony or answer interrogatories, under 
oath, relating to any matter affecting the findings to be 
made by the Commissioner pursuant to subsection (d) of 
this section. The provisions of Revised Statutes 3174 and 
of Revised Statutes 3175 shall be applicable with respect 
to any summons issued pursuant to the provisions of this 
subsection. Any witness summoned under this subsection 
shall be paid, by the party on whose behalf such witness 
Was summoned, the same feés and mileage as are paid 
Witnesses in the courts of the United States. All infor- 
mation obtained by the Commissioner pursuant to this 
subsection shall be available to the Secretary of Agriculture 
upon written request therefor. Such information shall be 
kept confidential by all officers and employees of the De- 
partment of Agriculture, and any such officer or employee 
who violates this requirement shall, upon conviction, be 
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subject to a fine of not more than $1,000 or to imprison- 
ment for not more than one year, or both, and shall be 
removed from office. 


(f) No refund, credit, or abatement shall be made or 
allowed of the amount of any tax, under section 15, or 
section 17, unless, within one year after the right to such 
refund, credit, or abatement has accrued, a claim for such 
refund, credit, or abatement (conforming to such regula- 
tions as the Commissioner of Internal Revenue, with the 
approval of the Secretary of the Treasury, may prescribe) 
is filed by the person entitled to such refund, credit, or 
abatement, except that if the right to any such refund, 
credit, or abatement accrued prior to the date of the adop- 
tion of this amendment, then such one year period shall 
be computed from the date of this amendment. No interest 
shall be allowed or paid, or included in any judgment, 
with respect to any such claim for refund or credit. 


(g) The provisions of section 3226, Revised Statutes, as 
amended, are hereby extended to apply to any suit for the 
recovery of any amount of any tax, penalty, or interest, 
which accrued, before, on, or after the date of the adoption 
of this amendment under this title (whether an overpay- 
ment or otherwise), and to any suit for the recovery of any 
amount of tax which results from an error in the com- 
putation of the tax or from duplicate payments of any 
tax, or any refund or credit authorized by subsection (a) 
or (c) of section 15, section 16, or section 17 of this title 
or any refund or credit to the processor of any tax paid 
by him with respect to articles exported pursuant to the 
provisions of section 317 of the Tariff Act of 1930. 


Senate Finance Committee Hearings 


UCH of the testimony at the Senate Finance 
Committee Tax hearings, which were held 
during the last two days of July and on August 1, 
2, 6, 7, and 8, was similar to that presented at the 
House Ways and Means Committee hearings. 


Opposition to increased taxes was expressed, in 
most instances, by individuals and representatives of 
business organizations. With the House bill as a 
target a more effective attack was possible than at 
the prior hearings when no definite tax proposals had 
been drafted. 


One of the most interesting expositions presented at 
the tax hearings was made by Robert H. Jack- 
son, Assistant General Counsel, Treasury Department, 
which consisted of presentation of the results of two 
separate studies made by the Treasury Department, 
one relating to income, inheritance and gift taxes, 
and the other to the corporation taxes. 

Mr. Jackson declared that the present administra- 
tion inherited in 1933 a tax structure which, in terms 
of making the burden proportional to ability to pay, 
had become out of balance even by the standards 
adopted during the preceding administration. 

“Miscellaneous internal revenue taxes and our 
entire structure of customs taxes and now processing 
taxes have an incidence that has little relation to 
ability to contribute to the cost of government,” he 
said. “It is commonplace that such taxes are propor- 
tional to consumption, hit poorer classes hardest, and 
rest with greater weight upon large families with 
small incomes than they do upon small families with 
large incomes.” 

A table was presented showing the steady drift 
during the six-year period 1930-1935 toward a heavier 
burden upon the consumer and a lighter burden upon 
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those classes which he rates as being able to pay. 
In 1930 income, estate, and gift taxes provided 68.2 
per cent of total Federal tax collections while these 
taxes, including the capital stock and excess profits 
taxes in 1935 provided only 41.7 per cent of Federal 
revenue. The shift, Mr. Jackson declared, is un- 
sound and should be reversed. 


Evasion of Taxes 

The avenues of escape from the income tax were 
extensively discussed by Mr. Jackson. “We are suc- 
cessfull,” he said, “in dealing with minor evaders, but 
the tax-evasion schemes of rich men sometimes 
come to light only accidentally, and present the ut- 
most difficulty of solution in the face of a general 
conspiracy of their associated and controlled corpo- 
rations to suppress information.” 

In this connection he condemned the device of 
permitting a litigation of tax first and payment after- 
wards, with no security, or penalty or disadvantage 
for delay, which he asserted is proving so costly as 
to present a challenge to effective enforcement. Ref- 
erence was made to the statement of a retiring mem- 
ber of the Board of Tax Appeals that since 1926, the 
Government had lost two-thirds in amount of its 
cases before the Board of Tax Appeals, the average 
case involving a deficiency of $28,000. This situa- 
tion, it was pointed out, contrasts with that in the 
Court of Claims and the United States district courts 
where the taxpayer must first pay his tax and then 
sue for refund, where the Government appears to 
win a much larger percentage of cases. Statistics 
in verification of the contrast were presented. 

In response to a question as to the value of the 
Board of Tax Appeals, the opinion was expressed 
that it is entirely inadequate to the problems it must 
solve. The Board, he said, decides about 1,600 liti- 
gated cases a year, whereas there are “4 or 5 or 6 
thousand cases a year commenced.” A study, it was 
stated, is being made of the results with a view to 
making a recommendation on the subject at a later 
time. 

Mr. Jackson’s conclusion, from the showing of 
some of the major methods by which rates in the 
higher levels are rendered ineffective, was that in- 
creased rates and revenues may properly be sought 
in the higher brackets “to equalize the burdens of 
taxation and apply the principle of taxation accord- 
ing to benefits received and resulting ability to pay.” 


Inheritance and Gift Taxes 


In consideration of the difficulties involved in 
liquidating large estates in order to pay taxes im- 
posed at higher rates, the manner in which the pro 
posed inheritance tax rates would affect Mr. Henry 
Ford was presented by a question to Mr. Jackson. 
He declared that the hypothetical application of pro- 
posed inheritance and estate taxes to the Ford for- 
tune would be a distortion of its usual application. 
He made further comment thereon, in part, as fol- 
lows: 

Moreover, while the Ford Motor Co. has been accumu- 
lating its surplus at an average rate of $20,000,000 a year, 
this amount has not been distributed to stockholders where 
it would be subject to surtaxes. The increase in value of 
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the holdings of Henry Ford, if realized upon by a sale in 
his lifetime, would pay heavy individual taxes. If it now 
passes by inheritance it will have escaped all surtaxes. 
Thus if the heirs of Henry Ford shall now find themselves 
in high inheritance tax brackets, it is in part offset by the 
advantages of accumulating wealth without paying sur- 
taxes thereon. 

It is impossible, on the “basis of published figures, to 
arrive at a reliable estimate of the tax that might be im- 
posed upon the estate of Henry Ford. We do not know 
how much of his holdings will remain in his individual 
possession and subject to tax or how much of them will 
pass to organizations that are exempt from tax, nor what 
part of them will pass to his son and what part to others. 

The inheritance tax, whatever its amount, would not be 
a tax on the Ford Motor Co., nor a claim against it. Ac- 
cording to public statements, the Ford Motor Co. began 
business in 1903 with $28.000 in cash actually paid in, and 
its net worth of $600,000,000 in 1934 represents the accu- 
mulations after the payment of dividends. Over this pe- 
riod, the Ford Motor Co. has added to the book value of 
its stock through accumulation of surplus an average of 
roughly $20,000,000 a year. It is obvious that a corporation 
with this record is not to be abandoned or closed because 
of any tax on the right to inherit its stock. 


The utmost to be anticipated would be that some part 
of the equity now represented by the common stock would 
be sold to other interests or to the public. This equity 
might be disposed of in part through a bond issue, or 
through preferred stock, or by a sale of a portion of the 
common stock. The effect of this would be to convert 
what is now a family industry into a widely owned one, 
and to permit the public to share in the future earnings 
of an enterprise to the building of which public patronage 
has made a substantial contribution. 


The Ford case presents perhaps the worst example that 
can be selected of hardship of this tax. There are estates 
that are so invested that the enforcement of this tax, the 
inheritance tax, would be a difficult thing; there is no use 
in anybody dodging that. 


Graduated Tax on Corporations 


Treasury data as well as research reports by the 
National Industrial Conference Board were pre- 
sented by Mr. Jackson in support of the contention 
that, on the average, incomes of large corporations 
are more stable than those of small corporations, and 
are better able to anticipate and bear tax burdens. 

Over 53 per cent of the value of all assets owned 
by corporations in 1932 was owned by 618 corpora- 
tions, constituting only 0.2 of 1 per cent of the num- 
ber of all corporations, he said, and 5 per cent of the 
corporations owned 85 per cent of the corporate 
wealth. Other statistics as to the concentration of 
corporate wealth were drawn from income. Of all 
net incomes received by corporations during 1932, 
50.4 per cent went to 201 corporations which repre- 
sented only 0.3 of 1 per cent of the number of cor- 
porations having some net income. 


Figures were presented as evidence that the de- 
pression, because of the greater stability of the larger 
owned units, has hastened the concentration of cor- 
porate-owned wealth, at least in some industries, and 
especially in finance. 

The greater stability, on the whole, of earnings of 
large corporations was attributed to their advan- 
tages over their smaller competitors; and these ad- 
vantages, said Mr. Jackson, are reasons why size 
provides a useful measure of ability to contribute te 
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the cost of government. Some of the advantages 
enumerated by Mr. Jackson follow: 


(1) As buyers of commodities and services, the large 
volume of their purchases gives the larger corporations a 
bargaining power that often results in price concessions 
which smaller concerns do not share. 


(2) Through widely distributed branch plants and ware- 
houses they are able to effect important savings in trans- 
portation costs and to sell in a Nation-wide market. 

(3) Their large resources enable them to buy up 
important patents, often to pool these patents with those 
btained by other large enterprises, and to carry on re- 
search programs, the fruits of which, while of public as 
well as private benefit, accentuate their competitive advan- 
tages over their smaller rivals. 

(4) In many cases large concerns have become of such 
dominating size that they are able to control the markets 
for their products, enabling them to maintain prices that 
protect their profit margins. 

(5) Large corporations possess distinct advantages over 
their smaller competitors in the facility and cost of finan- 
cing, for they are able to tap the large reservoirs of capital 
that are made available through the organized financial 
markets. 


\s to the effect of a graduated corporation income 
tax upon the common-share earnings, Mr. Jackson 
said: 


It is difficult to learn the exact practical effect for the 
incomes reported to stockholders. This is because cor- 
porations, for income-tax purposes, do not include divi- 
dends received from non-consolidated corporations nor do 
they include tax-exempt interest. Often also, they take for 
income-tax purposes depreciation and depletion deductions 
greater than these made in reports to stockholders. There- 
fore, earnings available per common share, according to 
the income-tax records, rarely agree with the same infor- 
mation from published reports. 

I want to make that warning clear, that in taking the 
published reports of corporations sent to stockholders as 
a basis for determining what their actual tax will be, con- 
siderable allowance has to be made. I can cite you an 
example, which is a very exaggerated one, of course, but 
it illustrates the point. 

One corporation has reported from 1922 to 1933, to its 
stockholders, earnings of over $18,000,000. It has reported 
to the Government net taxable earnings of just over a 
million dollars. It has paid, in dividends to the stock- 
holders, about $5.000,000 and it has paid to the Govern- 
ment, in taxes during that period, a trifle over $100,000. 
Only three times in its history has it paid taxes. 

The stockholders of that corporation, if they took the 
tax law and applied it to the published reports, would get 
a picture of this tax bill’s effect upon them that is wholly 
unwarranted. A net taxable income is a decidedly different 
thing than the income reports to stockholders by many 
if our corporations. 


Proposals to Plug Tax Law Leaks 


The only definite proposals in completely drafted 
form to stop some of the most prevalent means of 
escape from death and income taxes were presented 
at the hearings of the Senate Finance Committee by 
Hon. William D. McFarlane, representative in Con- 
gress from the State of Texas. The general purposes 
of each of five proposed amendments follow: 

1. To prevent loss of revenue on account of fam- 
ily gifts by treating, for tax purposes, as never having 
been made gifts from one spouse to the other and 
trusts created for the benefit of one spouse and the 
minor children. 


2. To tax the annual profits of corporations to 


stockholders, whether distributed or not. This 
method, the Committee was informed, was followed 
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in the income-tax law enacted during Lincoln’s. ad- 
ministration and was upheld by the Supreme Court 
in Brainard v. Hubbard, 12 Wall. 1. 


3. To require disclosure of all income whether 
taxable or nontaxable, under penalty for failure to 
report all income. 


4. To eliminate the distinction between the estate 
tax and the gift tax by application of the same 
schedule of rates. Included in “gifts” would be gifts 
inter vivos and testamentary gifts and dispositions. 


5. To abolish the Board of Tax Appeals and set 
up in its stead, in the Treasury Department, a board 
to be known as the “Tax Adjustment Board,” de- 
signed to be an independent review body, without 
the technical requirements of a court, and composed 
not of lawyers only, but of auditors, engineers, etc. 


Court Decisions 
(Continued from page 548) 


Evasion of Taxes.—Petitioner, his brother, and three 
other individuals owned all the shares of stock in a cor- 
poration. On September 26, 1928, all five gave a 30 days’ 
option. After receiving notice of optionee’s election to 
exercise it, the petitioner and his brother organized a 
partnership to which they transferred title to their stock, 
and caused the partnership to transfer title to the- pur- 
chasers and receive the proceeds. The Court, distinguish- 
ing Gregory v. Helvering, 293 U. S. 465, holds that the 
transaction was bona fide although its purpose was to es- 
cape taxation by delaying the payment of tax by the part- 
ners on the appreciation in value until distribution of the 
proceeds by the partnership.-—U. S. Circuit Court of Ap- 
peals, Second Circuit, in George H. Chisholm v. Commis- 
stoner of Internal Revenue. 


Decision of Board of Tax Appeals, 29 BTA 134, reversed. 


Where, in order for the stockholder of a corporation 
who desires to exchange his stock for the preferred stock 
of another corporation without the payment of a tax on 
the gain which would be realized on a direct exchange, 
each party organizes a new corporation to which the re- 
spective stocks are transferred and the seller’s corporation 
then acquires all the stock in the buyer’s corporation, 
Section 112(b)(4) of the 1928 Act does not apply. The 
gain is that of the stockholder alone. “If he is allowed 
to disguise that gain by the creation of corporations, any 
attempt to tax gain is rendered nugatory.”—U. S. Circuit 
Court of Appeals, Third Circuit, in Bus and Transport Se- 
curities Corporation v7. Commissioner of Internal Revenue. 


No. 5308. 


Unpublished memorandum decision of the Board of Tax 
Appeals affirmed. 


Expenses of Receivership Litigation; Deduction from 
Gross Income.—No portion of payments made from 1929 
to 1932 for expenses of receivership litigation terminated 
in 1929 are deductible in a fiscal year ending in 1928 on an 
accrual basis, where there is no proof that the petitioner 
became unconditionally liable to pay the amount claimed 
as a deduction in such fiscal year—U. S. Circuit Court 
of Appeals, Third Circuit, in Noxon Chemical Products 
Companv, Inc. v. Commissioner of Internal Revenue. No. 


5727. March term, 1935. 


Decision of Board of Tax Appeals, 27 BTA 1028, af- 
firmed. 


Where a decedent, in her lifetime, created a trust estate 
of certain securities the income from which was payable 
during her lifetime, and the corpus, at her death, was to. 
<o to her children, with the reservation that, in the event 
any child predeceased her without issue and without dis- 
posing of its share of the trust estate by will, the share 
of such deceased child should be paid to the decedent, the 
Court affirms the holding of the lower court [8 Fed. Supp. 
634] that the contingent reservation of such portion of the 
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trust estate is an interest too remote and unsubstantial 
to be taxable under the 1924 Act as a part of her gross 
estate. 


Refund of full amount of estate tax overpayment is al- 
lowed, where the claim for refund was filed in 1931, within 
four years from the payment of the last installment of 
the tax, claimant not being limited to a refund only of that 
portion of the tax paid within four years prior to the date 
of the claim.—U. S. Circuit Court of Appeals, Fourth Cir- 
cuit, in Galen L. Tait, Collector of Internal Revenue for the 
District of Maryland, v. Safe Deposit and Trust Company of 
Baltimore, surviving E xecutor of Celeste M. W. Hutton, De- 
ceased; U ‘nited States of America v. Safe Deposit and Trust 
Company of Baltimore and Gerhard L. Schmeisser, Adminis- 
trators of the Estate of Bessie K. Fleming, Deceased. Nos. 
3867, 3868. 


Foreign Corporations: Tax Liability—Under Section 
234 of the 1921 Act a foreign corporation with income from 
sources within the United States is entitled to deduct in- 
come taxes paid to Great Britain even though it is entitled 
to deduct such foreign taxes, under the laws of Great 
3ritain, from the dividends paid its stockholders. 

Where the excess profits taxes of a foreign corporation 
were determined under Section 328 of the Revenue Acts 
of 1918 and 1921, the Court refuses to disturb the Com- 
missioner’s determination for the purpose of allowing the 
deduction of taxes paid to Great Britain, but allows the 


deduction for income-tax purposes only.—U. S. Circuit 
Court of Appeals, Ninth Circuit, in Galen H. H’elch, Col- 
lector of Internal Revenue, for the Sixth Collection District 


of California, v. The St. Helens Petroleum Company, Ltd., a 
Corporation; Rex B. Goodcell, Former Collector of Internal 
Revenue for the Sixth Collection District of California, v. 
The St. Helens Petroleum Company, Ltd., a Corporation; 
Galen H. Welch, Collector of Internal Revenue, for the Sixth 
Collection District of California, v. The Kern River Oilfields 
of California, Ltd., a Corporation; Rex B. Goodcell, Former 
Collector of Internal Revenue for the Sixth Collection Dis- 
trict of California, v. The Kern River Oilfields of California, 
Ltd., a Corporation. Nos. 7488-7493. 

District Court Decision affirmed on the first issue and 
reversed on the second issue. 


Liquor Tax.—The “special excise tax” of $1,000 imposed 
by Section 701, Revenue Act of 1926, is a penalty attaching 
upon proof of violation of State or local law prohibiting 
the sale of liquor. The Court therefore states that the de- 
fendants should be enjoined from attempting to enforce 
the collection of the penalty under an unconstitutional 
act.—U. S. District Court, District of Idaho, Southern 
Division, in The Senate Club, Inc., a non-profit association, 
E. R. Baldwin, and |alter Seavey v. John R. Viley, Collector 
of Internal Revenue for the District of Idaho, and Ed Paris, 
Acting Investigator in charge of the United States Alcoholic 
Tax Unit, Bureau of Internal Revenue. 


Ordinary Income as Distinguished from Capital Gain. 
—Where the petitioner agreed to accept, in lieu of his 
claim to payment for past services rendered and as com- 
pensation for services to be rendered, a percentage of 
the amount received from the sale of certain stock in- 
volved in litigation as to ownership, the entire amount 
received by him in 1929 is taxable as ordinary net income 
of that year. It is not to be taxed as a capital gain.— 
U. S. Circuit Court of Appeals, Third Circuit, in Henry 
Escher v. Commissioner of Internal Revenue. No. 5682. 


Memorandum decision of Board of Tax Appeals affirmed. 


Partnerships: “Dealer in Securities” Construed.—Where 
a partnership purchased securities for resale to customers 
for a profit and not for speculation or investment, and in 
its books of accounts regularly inventoried at market un- 
sold securities on hand at the end of 1929 and 1930, and 
in its tax returns computed net income on the same basis, 
such partnership is a dealer in securities within the mean- 
ing of Article 105 of Regulations 74.—U. S. Circuit Court 
f Appeals, Second Circuit, in Commissioner of Internal 
Revenue v. William D. Stevens. 


Decision of Board of Tax Appeals, 29 BTA 1255, affirmed. 


Processing and Related Taxes Under the AAA.—The 


Court, discussing various legal and economic phases of the 
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Agricultural Adjustment Act, grants a temporary injunc- 
tion against the Government’s attempt to enforce collec- 
tion of taxes under that Act, fixes bond and sets the case 
for trial on September 19, 1935.—U. S. District Court, 
No. Dist. of Texas, in G. B. R. Smith Milling Company, a 
Corporation v. W illiam A. Thomas, Collector of Internal 
Revenue. No. 3,580-836. Equity. 


Court denies application for restraining order and dis- 
misses bill seeking to enjoin the collection of the process- 
ing tax imposed under the Agricultural Adjustment Act 
on the processing of wheat. The taxpayer failed to show 
the existence of exceptional circumstances necessary to 
avoid the application of Section 3224 of the Revised Stat- 
utes (Section 154, Title 26, U. S. C.).—U. S. District Court, 
Western Division of Western District of Missouri in The 
Larabee Flour Mills Company, a Corporation, v. Dan M. Nee, 
Collector of Internal Revenue of the United States for the 
6th District of the State of Missouri, and Maurice M. Milli- 
gan, United States District Attorney for the Western District 
of the State of Missouri. 


Court without passing upon the constitutional objections 
raised by the petitioner to the processing tax imposed 
under the Agricultural Adjustment Act on the processing 
of wheat, grants a temporary injunction and fixes bond 
on the ground that the bill pending in Congress prohibit- 
ing the bringing of suits to recover processing taxes (H.R. 
8492) eliminates the security which a taxpayer now has 
to pay and sue for such recovery.—U. S. District Court, 
Dist. of Minn., Fourth Division, in Pillsbury Flour Mills 
Company, a Corporation, v. James R. Landy, individually and 
as Collector of Internal Revenue for the District of Minne- 
sota. No. 2853. In Equity. 





(1) The imposition of the processing and floor stocks 
taxes is unconstitutional, being an attempt of Congress 
to control matters left to the States. “The power of 
Congress to regulate interstate commerce does not author- 
ize it to do so by taxing products either of agriculture or 
industry before they enter interstate commerce, or other- 


wise to control their production, merely because their 
production may indirectly affect interstate commerce. 
x x 


* The issue is not, as the Government contends, 
whether Congress can appropriate funds raised by general 
taxation for any purpose deemed by Congress in further- 
ance of the ‘general welfare’ but whether Congress has 
any power to control or regulate matters left to the States 
and lay a special tax for that purpose.” 

(2) The taxes are unconstitutional, representing an im- 
proper delegation by Congress of its legislative power. 
“The power to impose a tax and to determine what prop- 
erty shall bear the tax can only be determined by the 
legislative department of the government. If Congress 
undertakes to lay down a guide for an administrative offi- 
cer to follow in carrying out its mandates, it must be by 
an intelligible and a reasonably definite standard. * * * 
The balance between production and consumption of cer- 
tain commodities, or the equalization of the purchasing 
power thereof between certain widely separated periods 
alone forms. no such standard.”—U. S. Circuit Court of 
Appeals, First Circuit, in William M. Butler et al., Receivers 
of Hoosac Mills Corporation v. United States of America. 
No. 3018. Oct. term, 1934. 


District Court decision, 8 Fed. reversed 


Supp. 552, 


(1) When examined in the light of the principles re- 
lating to the delegation of legislative power as recently 
set forth by the Supreme Court in Panama ne, Co. 

Rvan, 293 U.S. 388, and Schechter Poultry Corp. < es 
dec ided May 28, 1935, the delegation of power in the an 
essing tax feature of the A. A. A. is clearly invalid. 

(2) The remaining contentions of the plaintiff against 
the constitutionality of the tax are not sustained: (a) 
That it is not a tax levied for a public purpose, (b) that 
the taxing feature is merely a disguise under cover of 
which the Congress is attempting to enter and occupy 4 
field lying beyond the scope of the Commerce Clause and 
barred by the Tenth Amendment—the regulation of the 
farmers’ intrastate business of producing and marketing 
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foodstuffs, and (c) that the tax contravenes the Fifth 
Amendment (the Court states it has come to this last con- 
clusion, not without doubt) as it is arbitrary and capricious 
because the rate of tax bears no reasonable relation to the 
subject taxed and that it is confiscatory because the rate 
is a variable, has reached a point where it is destructive 
and ruinous to the business of the taxpayer, and may, so 
far -as any limitation in the Act is concerned, go higher. 


(3) As to remedy the Court is in accord with the views 
of Judge Dawson in Penn v. Glenn, 10 Fed. Supp. 483, 
that the occasion is a proper one for a decree under the 
Declaratory Judgment Act. As to the matter of injunctive 
relief, depending in part upon the effect of the threatened 
collection upon the business of the taxpayer, a temporary 
restraining order already granted is extended for a period 
of ten days to enable the Court to give further considera- 
tion to the evidence on this point—U. S. District Court, 
Eastern District of Pennsylvania, in F. G. Vogt & Sons, 
Incorporated, v. Welter J. Rothensus, Individually and as Col- 
lector of Internal Revenue. No. 8687. 


Alabama District Court, without opinion, overrules mo- 
tion to dissolve temporary restraining order granted June 
27, 1935, and grants a temporary injunction enjoining the 
Collector from collecting processing taxes on hogs, on 
condition that the plaintiff pays into the Registry of the 
Court taxes due for July, 1935, and on the last day of each 
month thereafter the taxes due for the preceding month. 
The Court further decreed that the Collector shall have 
a lien on certain of plaintiff’s property for all processing 
taxes due and unpaid.—u. S. District Court, Southern Di- 
vision of the Northern District of Alabama, in Alabama 
Packing Companv, a Corporation, v. Harwell G. Davis, Per- 
sonally and as Collector of Internal Revenue. No. 842. In 
equity. 


The Court concluding that there is serious doubt as to 
the constitutionality of the law, together with the fact 
that a multiplicity of suits must inevitably result (neces- 
sary to be brought by plaintiff if it is relegated to its 
remedy at law to protect its rights), grants a temporary 
injunction on condition that the plaintiff furnish sufficient 
sureties to cover the payment of, taxes or deposit the 
money with the Clerk of the Court.—U. S. District Court, 
Southern District of California. in The Luer Packing Com- 
pany v. Nat Rogan, Collector. No. 708-J. In equity. 





Court denies motion to dismiss suits in which plaintiff 
seeks iniunctions restraining collection of processing taxes 
and declaratory decrees under the Declaratory Judgments 
Act, asserting that it is bound to accept the decision of 
the Circuit Court of Appeals. First Circuit, in the case of 
Butler, Receiver of Hoosac Mills Corp. v. U. S. [see sum- 
marv above] until and unless the decision is reversed by 
the Supreme Court. The Court attaches “considerable im- 
portance” to the almost unanimous action in other juris- 
dictions where injunctions have been granted. 





_The Court, after considering the general economic situa- 
tion which resulted in a congressional declaration -of the 
existence of an economic emergency and the justification 
of the policies embodied in the AAA, holds the Act un- 
constitutional on the following grounds: (1) Control of 
production within the States is a power not exercisable 
by the Federal Government under interstate commerce 
power; (2) it involves an invalid delegation of legislative 
power to the Secretary of Agriculture. Butler, Receiver of 
Hoosac Mills Corp. v. U. S. followed. 

The Court holds that there exists in this case such ex- 
traordinary and special circumstances as to entitle ‘the 
plaintiff to equitable relief on the ground that the present 
case, being one of national importance, dealing with a new 
departure in taxation based on novel and unprecedented 
lines, the experience under which, according to the testi- 
mony in the case, has brought about a situation of ex- 
ceptional and unusual hardship to the plaintiff by reason 


COURT DECISIONS 559 


of its prior compliance with the law and will result in 
extraordinary loss and irreparable damage to it unless the 
enforcement of the lien for the alleged overdue tax, which 
has been found an invalid exaction, is enjoined.—U. S. 
District Court, District of Maryland, in John A. Gebelein, 
Inc., v. Lewis M. Milbourn, Individually and as Collector of 
Internal Revenue. No. 2328. In equity. 


(1) Plaintiffs, seeking injunctive relief against the pay- 
ment of processing taxes, allege as grounds for granting 
such relief certain pending legislation [H. R. 8492] denying 
recovery if taxes are paid, and the jurisdiction of the Court 
to avoid the necessity of a multiplicity of suits. Court states 
that it is its duty to apply the law as it exists and not as 
it is apprehended that it may be in the immediate future; 
that in these suits there are individual defendants required 
to pay a processing tax; that it is not necessary for them 
to sue monthly to recover those taxes; and concludes that 
there is no necessity for a multiplicity of suits within the 
meaning of the term as used in this connection. 


(2) Plaintiffs ask the Court, should it deny an injunc- 
tion, to render a declaratory judgment as to constitution- 
ality of the law. The Court, refusing to follow Penn v. 
Glenn, 10 Fed. Supp. 483, concludes that the declaratory 
judgment law is not applicable to suits of this character, 
inasmuch as, if a declaratory judgment be given the effect 
of a decretal order enjoining, then the declaratory judg- 
ment law repeals by implication Sec. 3224 of the Revised 
Statutes. 


(3) Court denies restraining orders; injunction, tempo- 
rary or permanent; or judgment declaratory of the con- 
stitutionality or unconstitutionality of the statute attacked. 
—U. S. District Court, West. Dist. of Washington, South. 
Div., in Fisher Flouring Mills Company, etc. v. Alexander 
McK. Vierhus, etc.; Ritzville Flouring Mills, a Corporation, 
v. Alex. McK. Vierhus, etc.; Centennial Flouring Mills Com- 
pany, a Corporation, v. Alex. McK. Vierhus, etc.; Valley 
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Flour Mills, Inc., a Corporation, v. Alex. McK. Vierhus, etc.; 
Preston-Shaffer Milling Company, a Corporation, v. Alex. 
McK. Vierhus, ete. 


Railroads: Tax Liability—-The amount of the reduction 
in the subscription price of an issue of petitioner’s capital 
stock is not deductible from gross income in 1927 as in- 
terest paid on an indebtedness of the petitioner claimed 
to have been incurred by it to the subscribers to its stock 
as a result of the fact that in accordance with the sub- 


scription offer they paid for the stock in advance of its 
issue. 


Underwriting commissions or expenditures to bankers 
for the insurance of an issue of capital stock and other 
expenditures made by petitioner in connection with the is- 
suance of its capital stock are not deductible from its gross 
income, either as losses or as business expenses. 


Court finds no error by Board in exercising its inde- 
pendent judgment in fixing March 1, 1913, value of shore 
lands on Staten Island, New York, after having heard the 


evidence, the Board not being bound by the finding of the 
Commissioner. 


Compensation received in 1927 from the City of New 
York for property condemned for public purposes in 1919 
is not exempt from Federal income tax, and is taxable 
when received in 1927.—U. S. Circuit Court of Appeals, 
Fourth Circuit, in The Baltimore and Ohio Railroad Com- 
pany and Affiliated Companies v. Commissioner of Internal 
Revenue. No. 3777. 


Board of Tax Appeals decision, 29 BTA 368, affirmed. 


Recovery of Taxes.—Plaintiff filed claim for refund for 
1919 taxes on March 11, 1925. The Commissioner allowed 
the claim and sent a check to the Collector. The Collector 
returned the check to the Commissioner to be applied 
against a 1918 deficiency. Plaintiff, claiming the 1918 de- 
ficiency was outlawed, filed a second claim which was re- 
jected by the Commissioner on September 24, 1928. Suit 
was brought within two years after that date. The court 
holds that the second claim, having been filed within the 
statutory period, was valid as the plaintiff could not have 
anticipated the Commissioner’s refusal to pay after con- 
ceding overpayment, and could not have so alleged in his 
first claim as Commissioner had not refused at that time.— 
U. S. Circuit Court of Appeals, Second Circuit, in Samuel 
Untermyer v. Frank C. Bowers; as Executor of the Last Will 
and Testament of Frank K. Bowers, Deceased. 

Decision of the District Court reversed in part. 


Retirement of Preferred Stock. Tax Liability —The 
court concludes that the evidence was ample to sustain 
the Board's finding that the retirement of a part of a cor- 
poration’s preferred stock in 1928 was not essentially 
equivalent to the distribution of a taxable dividend, where 
its capital had increased beyond its needs due to the failure 
of an increase in its business to materialize as anticipated 
at the time the stock was issued in 1922.—U. S. Circuit 
Court of Appeals, Sixth Circuit, in Commissioner of In- 
ternal Revenue v. David J. Champion. No. 6688. 

Decision of Board of Tax Appeals, 27 BTA 1312, -af- 
firmed. 


Redemption of its preferred stock in 1926 by parent 
company which financed the redemption by borrowing 
funds from its wholly owned subsidiary, a reorganized 
corporation, is held to have been paid from earnings ac- 
cumulated before and after March 1, 1913, by the sub- 
sidiary. For the purpose of allocating dividends under 
Section 201(b) of the 1926: Act, against earnings before 
and after March 1, 1913, the surplus is regarded as un- 
changed where the merger or consolidation of two or 
more corporations resulted in “no gain” to the sharehold- 
ers, being a “reorganization” under Section 202 (c) of the 
1921 Act and 202 (c) (2) of the 1926 Act. Dividends paid 
bv the parent company in 1927 (its merger with its sub- 
sidiary having been completed in 1926) were paid from 
earnings accumulated prior to March 1, 1913, to the extent 
such dividends exceeded earnings accumulated from the 
date of the foregoing redemption of its preferred stock.— 
U. S. Circuit Court of Appeals, Second Circuit in Jsaac 
Harter v. Guy T. Helvering, Commissioner of Internal Reve- 
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nue; W. Gibson Carey, Jr. v. Commissioner of Internal 
Revenue. 

Decision of Board of Tax Appeals, 30 BTA 572, re- 
versed and remanded. 


Statute of Limitations.—Suit based on claim for refund 
for the year 1919 is not barred by statute of limitations, 
where, after denial of the claim in 1925, the Commissioner 
again reviewed the claim, which resulted in his absolute 
denial of the claim on February 10, 1926, and suit was in- 
stituted on February 9, 1928. 


Plaintiff sold, in 1919, one-half of the oil royalties in his 
lands, reserved under a certain lease, for $207,500 cash, 
reporting the entire amount as income for that year. The 
ground for a refund claim as filed was that he was en- 
titled to a deduction for depletion, and on application for 
reconsideration he asserted the applicability of the 20 per 
cent clause of Section 211 (b) of the 1918 Act. Before the 
court he also claimed that the market value of the prop- 
erty on March 1, 1913, must be ascertained and deducted 
from the price received from the sale of royalties. The 
Court denies recovery on all three grounds. Consideration 
of the March 1, 1913, value is rejected because no claim 
for refund was made on this ground at any time and be- 
cause of insufficient proof of such value. Deduction for 
depletion is denied because “depletion” applies to the sale 
of oil or gas produced and not to the sale of oil or gas 
properties. Section 211 (b) of the 1918 Act does not apply 
because discovery of oil was not made until after the 
sale—U. S. District Court, District of Wyoming, in Alvy 
Dixon v. United States of America. No. 1805. Civil Law. 


Stock Transactions Between Affiliated Corporations.— 
Where, during the fiscal year ending November 29, 1928, 
a wholly owned subsidiary bought stock in its parent cor- 
poration from outside persons and sold it outside the affili- 
ated group (the purchase and sale having no effect on the 
affiliation), the profit derived from such sale should be 
included in the consolidated taxable income of the affili- 
ated group. 

Where a wholly owned subsidiary purchased from its 
parent corporation some of the latter’s preferred and com- 
mon stock at the time such stock was issued by the parent 
corporation, which it sold during the fiscal year ended 
November 29, 1928, to persons outside the group for more 
than it paid for the stock, the gain is not taxable under 
Section 113(12), 1928 Act, and Reg. 74, Art. 603. Dissent- 
ing opinion filed.—U. S. Circuit Court of Appeals, Second 
Circuit, in Founders General Corporation v. Commissioner 
of Internal Revenue. 

Board of Tax Appeals decision, 30 BTA 1256, affirmed 
on the first issue and reversed on the second issue. 





Where the petitioners and others sold, in 1927 and 1928, 
stock of a parent corporation to its subsidiary and in each 
case repurchased the same stock from the subsidiary soon 
after the first of January of the following year, such trans- 
actions are not bona fide business sales and repurchases, 
and the losses claimed are not deductible—U. S. Circuit 
Court of Appeals. Third Circuit, in Commissioner of Inter 
nal Revenue v. Charles C. Riggs; Commissioner of Internal 
Revenue v. Arthur H. Lamborn; Commissioner of Internal 
Revenue v. George H. Logan; Commissioner of Internal 
Revenue v. Karl E. Lindgren. Nos. 5553-5556. Oct. term, 
1934. 

Unpublished memorandum decision of Board of Tax 
Appeals reversed. 


Taxable Income.—Corporation which contracted to ad- 
vance cash and securities to a partnership and in return 
therefor was to receive all the income of the partnership 
except amounts paid to partners as salaries and a per- 
centage of profits to be paid to the estate of a deceased 
partner in a prior partnership is taxable on the income so 
received during the years 1928 and 1929.—U. S. Circuit Court ot 
Appeals, Eighth Circuit, in William C. Fordyce and Andrew 
IV. Johnson, as statutory liquidating trustees of Anco Invest 
ment Company, a Former Corporation, v. Guv T. Helverina 
Commissioner of Internal Revenue. No. 10,198. May term, 
1935. 

Decision of Board of Tax Appeals, 30 BTA 988, at- 
firmed. 
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Tax Collection and Adjustment Plans 
(Continued from page 534) 


against a property exceeds its assessed valuation, to 
determine the amount which ale be paid for satis- 
faction of the lien. It is necessary for the board to 
hold a public hearing, and allow interested persons to 
be heard. In this way, the city’s liens against prop- 
erties can be satisfied and the properties returned to 
the roll. 

The second feature of this section is a provision 
allowing the city to dispose of properties to which it 
has perfected title after tax sale. In some instances 
the provisions of city charters require the full amount 
of the delinquency and charges to be paid before the 
property can be disposed of. The new section re- 
moves such restrictions and allows properties ac- 
quired at tax sale to be returned to the assessment 
roll for whatever amount may be determined upon 
by the Board of Tax Arrears. 

This is a noteworthy piece of legislation and its 
use should go far toward expanding the tax base of 
a city and replacing on the assessment rolls large 
amounts of property formerly held by the city. 

It is recognized that these are emergency meas- 
ures and that their use involves the danger of invit- 
ing future delinquency. 


Summary 


WOULD summarize by saying that tax delin- 

quency can be reduced by improving assessment 
conditions ; by pursuing a vigorous collection policy ; 
by rendering good governmental service so that the 
people may be convinced that they should contribute 
to the support of government; by letting the people 
know the value of the service performed by the gov- 
ernment so that their willingness to pay will be stim- 
ulated; by the staging of campaigns for payment of 
delinquent taxes; by adjusting charter provisions 
where necessary so that collection can be enforced ; 
by taking advantage of recent authorization of de- 
vices designed to reduce delinquency; by cancelling 
interest and penalties if deemed necessary; and by 
returning to the assessment roll frozen assets through 
the acceptance, where deemed advisable, of less than 
the full amount due against the property. 


What Does a Circuit Judge Look for in a 
Tax Appeal ? 


(Continued from page 523) 


This brings me to a more specific consideration 
of how the legal propositions should be presented: 

In presenting the law in a tax case, you should not 
overlook the fact that we are not, as you are, spe- 
cialists or experts dealing constantly with tax ques- 
tions, and that what may be‘commonplace to you is 
likely to be new to us. 

An incident that happened while I was serving on 
the district bench may illustrate my point. I was 
then a comparatively young man. One of the elderly 
members of our bar was presenting an oral argu- 
ment in a case that involved many difficult and intri- 
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cate legal questions. He asserted a proposition of 
law that did not seem sound to me and I said to 
him: “I never heard of such a legal principle.” 
With the mien of a patriach giving advice to a youth, 
he said tome: “Young man, if you krew all the law, 
it would be a simple science indeed.” 

If the case involves the construction of a statute 
or regulation, the history of the statute or regulation 
ought to be traced. Where it can be ascertained 
from the reports or debates of Congress or adminis- 
trative data, we should be acquainted with the pur- 
pose of the statute or rule, the end it seeks to attain. 
In interpreting an ambiguous statute or rule, if 
we know the purpose that actuated its adoption, we 
can more nearly place ourselves in the position of 
the draftsman and more accurately discover his 
intention. 


Of course, the adjudicated cases should be cited 
and applied or distinguished. 

In closing, may I say something about the me- 
chanical construction of your briefs. A well ar 
In our 


ranged brief greatly facilitates our work. 
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court it is the practice for each judge, after the case 
is submitted, to study the record and briefs and 
prepare.a rather elaborate memorandum before the 
conference on the case. 


In a tax case there should rarely be any dispute 
as to the facts. They should be stated plainly, ac- 
curately and concisely. If possible, it is well to state 
them chronologically. 


Ordinarily, it is helpful if the applicable statutes 


and regulations are set out in full in an appendix to 
the brief. 


With respect to the presentation of the legal argu- 
ments, I have only one suggestion: Do not ramble; 
take up each point separately and exhaust it. You, 
of course, may sum them all up in your conclusion. 

I have enjoyed this opportunity to meet with you 
and appreciate the courteous attention you have 
given to my remarks. May I express the hope that 
they may contribute in some small measure to the 
attainment of that common purpose which should 
always actuate the judge and the lawyer,—the due 
and proper administration of law and justice. 


Application of the eon Judgment Act 
to Tax Suits 
(Continued from page 541) 


prudence and Law Reform of the American Bar 
Association, who appeared on behalf of the bill as 
a representative of the American Bar Association; 
Mr. George E. Beers, of New Haven; Judge Jesse 
Miller of Minnesota; Professor Edwin M. 3orchard, 
of the Yale Law School ; and Professor Edson R. 
Sunderland of the Michigan Law School. 

The whole trend of the discussion brought out 
by the witnesses appearing before the Subcommittee 
was to the effect that the bill providing for Declara- 
tory Judgments should be enacted because it would 
permit the settling of disputed questions arising in 
the interpretation of contracts, leases, deeds, wills, 
and other written instruments. The following il- 
lustration given by Mr. Taft is typical (p. 5): 


I want to give you one illustration, although Professor 
Borchard has collected together a thousand. The one that 
appeals to me is the case where, for instance, there is a 
contractor building a structure in one of our great cities, 
a steel-constructed building, under such elaborate con- 
tracts as are drawn for that purpose, or, to take another 
illustration, because I happen to be connected with it, 
a contract between the Pennsylvania Railroad and the 
great contracting firm of S. Pearson & Son (Ltd.), of 
England, for the construction of the two tunnels under 
the East River. Questions came up constantly while that 
work was going on, the most difficult work, probably, 
of any tunnel work ever undertaken in the world, on 
account of the character of the bottom of the river. Ques- 
tions were constantly coming up. We always could com- 
pose the difficulties, but a question arises as to the 
meaning of a particular section of that contract. That 
particular contract is a volume of 600 or 800 pages, with 
a profit-sharing clause in it, and provision as to losses, 
that one party was to bear the loss if it was more than 
a million dollars, and the other party was to share the 
profit if it was more than a million dollars. It is a very 
interesting contract. All kinds of questions arose in the 
progress of that work. Now, some question might arise 
—it did arise in that case—in the middle of the work, 
and if one interpretation was given to the contract and 
they went ahead, the other party contending that that 
was not the right interpretation, and they went ahead 
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and completed the contract on that theory, and when the, 
got through the other party to the contract brought a 
suit for damages, might have recovered millions of dollars 


When the measure was under consideration at the 
Hearing before the Committee on the Judiciary, 
H. R. 67th Cong., 2d Sess., on H. R. 5030, H. R. 
10141, H. R. 10142, H. R.10143, Mr. Henry W. Taft, 
appeared before the Committee on behalf of the 
Committee on Jurisprudence and Law Reform of 
the American Bar Association, and stated (p. 15): 


* * * the declaratory judgment will be more useful in 


the case of interpreting written instruments or contracts. 


When the present Act was before the Senate for 
consideration, Senator King of Utah, speaking for 
the bill said (Cong. Rec., June 6, 1934, p. 10505): 


Repeating, the procedure under this measure enables 
parties in dispute over their rights over a contract, deed, 
lease, will or any other written instrument to sue for 
a declaration of rights, without breach of contract, and 
so forth, citing as defendants those who oppose their 
claims of right. 


In the light of these considerations, Congress un- 
doubtedly had in mind in the enactment of the meas- 
ure that the Act would permit the Federal Courts 
to function in rendering declaratory judgments in 
controversies arising out of the interpretation of 
contracts and other written instruments. While the 
language of the Act itself would literally admit of 
the consideration of any kind of a controversy, yet 
the courts should not permit it to be used as a 
substitute for existing and established remedies. 
State courts have uniformly taken that position. 
See cases cited page ——, ante. 

FRANK J. WIDEMAN, 
Assistant Attorney General, 
negereannet of Justice. 


Significant Decisions of the Board of 
Tax Appeals 
(Continued from page 545) 


with the petitioner constitutes deductible interest for the 
year 1929 under Section 203 of the 1928 Act. An addi- 
tional 1.85 per cent paid by the petitioner to such benefi- 
caries does not constitute deductible interest. Payments 
made by petitioner during the year 1929 to holders of 
deferred dividend policies, in addition to deferred divi- 
dends do not constitute deductible interest. No_ portion 
of installment payments made in 1929 by petitioner to 
beneficiaries under its regular installment policies or its 
ordinary life policies converted thereto by exercise of 
Option A therein constitutes deductible interest. Preceding 
decision in Penn Mutual Life Ins. Co. followed. 

(2) Commissioner erred in allowing as a deduction, in 
1929, 4 per cent of the mean of the reserve to cover the 
proceeds of matured ordinary life policies referred to in 
@) above.—Helvering v. Inter-Mountain Life Ins. Co., 53 

. Ct. 573, followed in principle. 

(3) Petitioner, for 1929, is entitled to deduct taxes paid 
upon its home office building, expense of maintaining such 
building, and depreciation thereon only in the event that 
it is willing to have included in its gross income, in ac- 
cordance with the provisions of the applicable revenue 
act, the rental value of the real estate which it owned 
and occupied in whole or in part. 

(4) Petitioner, for 1929, is not entitled to deduct an 
amount claimed as depreciation on furniture, fixtures, - 
equipment, since there is no proof as to the character ol 
the equipment, the length of its useful life, or the part 
thereof used in the investment portion of petitioner’s busi- 
ness.—Penn Mutual Life Insurance Company v. Commis 
stoner, Dec. 9006 [CCH]; Docket No. 59670. 
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Legal Expenses in Connection with Anti-Trust Acts.— 
During the year 1929 the petitioner paid counsel fees in 
defending itself in a suit brought against it by the United 
States upon the ground that it was violating the Sherman 
\nti-Trust Act and the Clayton Act. The litigation was 
terminated in 1929 by the entry of a consent decree. “The 
court did not find that the petitioner had participated in an 
unlawful combination in restraint of trade in violation of 
the Sherman Anti-Trust Act. The consent decree stated 
that a certain agreement which the petitioner had entered 
into with another corporation was illegal and the petitioner 
was enjoined from further operating under the agreement, 
except for a season. The decree also set forth that certain 
acts would, if performed, violate the law and such acts 
were enjoined, but there is no finding that the acts were 
committed. It is not lightly to be assumed that Congress 
intended to exclude from ordinary and necessary expenses 
of operation attorney fees paid in the regular course of 
business. The Board and the courts have held, in many 
instances, that taxpayers may not deduct, as ordinary and 
necessary expenses, fines and the costs of litigation where 
the taxpayer has been found guilty of violating laws. But 
the reason for the disallowance of such deductions has 
generally rested upon the ground that they were not prox- 
imately connected with the taxpayer’s business, or that to 
allow the deductions would be against public policy. 
Neither of such reasons obtains in this case.—General Out- 


door Advertising Company, Inc. v. Commissioner, Dec. 9029 
[CCH]; Docket 66511. 


Turner dissents, Van Fossan and Seawell agreeing. “The 
facts show that they were paid for legal services rendered 
in the defense of certain acts of the petitioner which were 
admitted in a consent decree to have been illegal, and, in 
my opinion, the rule laid down in Burroughs Building Ma- 


terial Co. v. Commissioner, 47 Fed. (2d) 178, should be ap- 
plied.” 


Net Loss: Deduction by Successor Corporation.—The 
petitioner is a Pennsylvania corporation, chartered Janu- 
ary 20, 1930. It is the domestication under the laws of 
the Commonwealth of Pennsylvania of a corporation by 
the same name chartered by the State of Delaware August 
31, 1921. The Delaware corporation had net losses for 
the years 1928 and 1929 which the petitioner seeks to de- 
duct from gross income in computing its tax liability of 
1930. The net losses of the Delaware corporation are not 
legal deductions from the income of the petitioner for 
1930, it being a new corporation, the Delaware corporation 
having ceased to exist.—General Finance Company of Phila- 
delphia, Pa. v. Commissioner, Dec. 9018 [CCH]; Docket 
No. 76539. 

Seawell dissents on the grounds that the petitioner was 
never two corporations. “Its domestication was a change 
of allegiance only and was wrought without the -creation 


of any new corporation.” Sternhagen and Matthews agree 
with this dissent. 


_ Period of Assessment Against Transferees.—The trans- 
ferors of the petitioner executed waivers extending the 
period of limitation for assessment to December 31, 1931, 
and if a notice of deficiency was sent to them prior thereto, 
ior an additional period equal to the time “the Commis- 
sioner is prohibited from making an assessment and for 
sixty days thereafter.” The petitioner, as transferee, filed 
petitions with the Board based upon deficiency notices 
mailed to the transferors in November 1931. Such peti- 
tions were dismissed by the Board in April 1932 for lack 
of jurisdiction. The transferee notices sent to the peti- 
tioner May 24, 1933, were timely, the Commissioner having 
been prohibited from making assessment against the trans- 
ferors until less than a year prior to such date. American 
Equitable Assurance Co. v. Helvering, 68 Fed. (2d) 46. The 
waivers relate to the income tax return for the U. S. Light 
& Heat Corporation for the period January 1, to April 30, 
1927, filed on March 13, 1928 and the return of the U. S. L. 
Battery Corporation (transferee) for the period of Janu- 
ary 1, to May 31, 1928, filed on March 14, 1929. The fol- 
lowing is from the opinion: 

_ To determine the time during which the Commissioner was prohibited 
irom making assessment, the petitioner says we must look to the pro- 
visions of Section 274 (a) of the 1926 Act and Section 272 (a) of the 


1928 Act. The petitioner claims that those provisions confine the pro- 
hibition against assessment to cases where a petition is filed by the 
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taxpayer and if such person does not take an appeal, then the Com- 
missioner may make an assessment as provided in Sections 274 (c) and 
272 (c) of the 1926 and 1928 Acts, respectively. Section 274 (a) of the 
1926 Act authorizes the sending of deficiency notices and the filing 
of petitions with the Board within 60 days thereafter. As to assessment, 
it provides: ° 


66% * * 


Except as otherwise provided in subdivision (d) or (f) 
of this section or in Sections 279, 282, or 1001, no assessment of a 
deficiency in respect of the tax imposed by this title and no distraint 
or proceeding in court for its collection shall be made, begun, or 
prosecuted until such notice has been mailed to the taxpayer, nor 
until the expiration of such 60-day period, nor, if a petition has been 
filed with the Board, until the decision of the Board has become 
—-" * 


Section 272 (a) of the 1928 Act contains a like prohibition. Sections 
274 (c) of the 1926 Act and 272 (c) of the 1928 Act provide that “If 
the taxpayer does not file a petition with the Board * * * the 
deficiency * * shall be assessed, and shall be paid upon notice and 
demand from the collector.” 


The clear intent of these sections of the acts is that if a petition is 
filed with the Board upon the basis of a deficiency notice the Com- 
missioner shall not make an assessment of the deficiency until the 
decision of the Board becomes final. The prohibition goes into effect 
when a deficiency notice is mailed and “if a petition” is filed with the 
Board it continues until the decision of the Board in the proceeding 
becomes final. To continue the force of the prohibition it is not essen- 
tial that the petitioner be the taxpayer to whom the deficiency notice 
was sent. It is sufficient if a petition is filed on the basis of the notice 
of deficiency. In other words, the moving party in the petition filed 
from the notice must, for the purposes of the statute, be treated as 
the taxpayer until the decision of the Board has become final. Such is 
the effect of the decision in American Equitable Assurance Co. v. Hel- 
vering, 68 Fed. (2d) 46, affirming 27 B. T. A. 247, followed in Emil, 
King Parker et al., Trusteees, 30 B. T. A. 342. 


—U. S. L. Battery Corporation v. Commissioner, Dec. 9000 
[CCH]; Docket Nos. 73074, 73075. 


Redemption of Stock from Surplus of a Corporation 
Created Under Testamentary Powers: Tax Status of the 
Distribution.—The trustees of the residuary estate of the 
decedent, pursuant to power granted in his will, organized 
a corporation to promote the property interests of the es- 
tate. The estate acquired all of the corporation’s stock, 
the proceeds of the sale of which were used by the cor- 
poration to pay for coal and timber lands owned jointly 
by the decedent and a life tenant of the residuary estate. 
The corporation had a book surplus, but there were differ- 
ences of opinion among the life tenants and remaindermen 
as to what proportions of the amount constituted principal 
and income. Prior to a settlement of the question, a por- 
tion of the surplus was used to redeem stock. The dis- 
tribution (made in 1931) was not essentially equivalent 
to the distribution of a taxable dividend. Loss alleged 
to have been sustained in the transaction disallowed in the 
absence of proof of the cost of the stock. Girard Trust 
Company, Richard D. Il’ood, 2d, and Theodore V. Wood, 
Administrators D. B. N. C. T. A. of the Estate of Stuart 
Hood, Deceased v. Commissioner, Dec. 9014 [CCH]; Docket 
No. 75624. 

Leech dissents on the ground that the distribution in re- 
demption of the stock occurred at “such time and in such 
manner” as to make it “essentially equivalent to the dis- 
tribution of a taxable dividend.” Black, Sternhagen, and 
Turner agree with this dissent. 


Stock Dividends.—Where both common and preferred 
shares are outstanding when a dividend is declared upon 
voting common stock and paid in nonvoting cumulative 
preferred shares at par value, such dividend is not a tax- 
free stock dividend. Tillotson Manufacturing Co. v. Com- 
missioner, 76 Fed. (2d) 189, affirming 27 B. T. A. 913; 
James H. Torrens, 31 B. T. A. 787, followed. Excerpts 
from the opinion follow: 


So, here, as in the Tillotson case, though the first of the two recognized 
tests (supra) [(1) there was no severance of assets from the declarant 
corporations, and (2) there was no alteration of the preexisting pronor- 
tionate interest of the stockholders], for distinguishing a taxable from 
a nontaxable dividend, may have been met, the second has not. The 
preexisting proportionate interest of the stockholder was substantially 
changed. It is true that the present record discloses the converse situ- 
ation as to the class of stock in which the dividend was declared and 
paid, but in the recent case of James H. Torrens, 31 B. T. A. 787, in 
anplying the rule announced in the Tillotson case to similar facts, this 
Board said: 


“Tf there be any difference in the degree of change effected in 
the stockholders’ existing rights by the converse factual situation 
here, we do not think it sufficient to except this case from the 
application of that rule.” 


Our immediately pertinent inquiry is the taxable status of this new 
preferred stock, not from the standpoint of the corporation, but from 
that of the common stockholders. What did the petitioners, as common 
stockholders, receive? Here, not only was there a substantial amount 
of preferred stock of the declarant company outstanding when the 
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pranens dividend on common was declared and paid in preferred stock, 
ut none of that preferred was then owned by petitioners. The rights 
and attributes of these preferred and common stocks were materially 
different. Despite the mechanics of the corporate bookkeeping, which 
certainly do not control the taxable character of the disputed dividend 
in the hands of the petitioners (Doyle v. Mitchell Bros., 247 U. S. 179). 
they as common stockholders, by the receipt of the present preferred 
stock, as a dividend, received rights in the assets of the corporation, as 
to future dividends, and upon liquidation, which were, before receipt 
of that preferred stock, limited to.the then outstanding preferred stock. 
By the distribution of the preferred stock here, the then existing rights 
of petitioners, common stockholders, were increased, and those of the 
then preferred stockholders were decreased, to that extent. Nor is the 
effect of that fact in evaluating the difference between petitioner’s rights 
before and after the receipt of the questioned preferred stock, avoided 
here by the financial condition of the corporation at the time of that 
receipt. Petitioner’s rights, though constant in extent during each of 
those respective periods, were subject to fluctuation in value with that 
financial condition during each of such periods. It is that continuing 
potentiality of the common stockholders’ new and proportionately altered 
interest, inherent in the preferred stock in dispute, not the mere liqui- 
dating value of that stock at any particular time, which gave petitioners 
“additional property rights which might well afford them a different and 
greater market with an increased money return.” 


H. C. Gowran v. Commissioner; Edith Rose Suddard, as 
Executrix of the Estate of Thomas Suddard, Deceased », 
Commissioner; George S. Hamilton v. Commissioner; Ed- 


ward P. Hamilton v. Commissioner, Dec. 9002 [CCH]; 
Docket Nos. 60890-60893. 1935, 32 BTA —, No. 125. 


Black dissents without a written opinion. McMahon dis- 
sents on the ground that this case is distinguishable from 
the Tillotson case and the dividend is a tax-free stock 
dividend. 





New York State’s Unincorporated 
Business Tax 


(Continued from Page 530) 


joint venture, or syndicate would be held to be the 
substantial equivalent of a partnership. Also, ordi- 
narily, a trading or manufacturing business, if it 
cannot be conducted as a partnership, cannot be con- 
ducted as a trust without such trust being an associa- 
tion taxable as a corporation under Federal income 
tax law. 

The law does not define “business”, so that it is 
quite possible for several individuals to have joint 
shares in earning assets and still not constitute a 
“business partnership.” For example, one or many 
parcels of real estate may be owned jointly. If the 
real estate is managed by an agent (even if by one 
of the joint owners as agent, or even perhaps, if 
each joint owner manages one piece of property), 
the claim might be made that the ownership of real 
estate is not a business. The ownership of art ob- 
jects, if displayed at an agent’s exhibition rooms. 
could be claimed to be a casual non-business invest- 
ment. Similarly, a margin account with a broker 
might not be a “business asset.” 

This exclusion of non-business assets can be ef: 
fected by ordinary trading and manufacturing part- 
nerships and by estates and trusts by keeping 
separate accounts—or better still, separate bank ac- 
counts, separate books, and separate records—for the 
trading or manufacturing business and for the other 
activities. 

In the case of the combination residence and store 
—or in the case of any real estate used partly for 
business, and partly for investment—it would seem 
to be proper to divide the original cost of the real 
estate between the residence part and the store part 

—or between the business part and the investment 
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part. Where the non-business deductions exceed 
the non-business gross income, the State Tax Com- 
mission will probably insist on the separation; in 
the reverse case the taxpayer should be aware that 
“business” should be generally restricted to manufac- 
turing, trading and professional services—‘business” 
should not include investments or casual undertak- 
ings. While the income tax includes all income and 
permits deduction of losses in transactions entered 
into for profit, the additional income tax on unincor- 
porated businesses applies only to income from a 
business which ordinarily is the main occupation of 
the taxpayer. 


Where a taxpayer borrows money for his busi- 
ness on the security of his outside investments—as 
on insurance policies or on negotiable securities— 
the taxpayer should be careful to have his business 
books show the loan, and should be careful to pay 
interest from the business bank account. That is, 
the taxpayer should—deliberately, in order to save 
the 4 per cent additional income tax—allocate as 
small a portion as possible of his net worth to his 
business. 


In conclusion, it might be said that this New York 
State temporary 4 per cent additional tax on busi- 
ness income will probably not be very difficult to 
administer, except in a comparatively few instances. 
To begin with, the $5,000 specific exemption and the 
20 per cent salary allowance eliminates all businesses 
with income of less than $6,250. All really large 
businesses—except a few brokers and private bank- 
ers—are incorporated; or else keep books in very 
good condition with strict regard to written agree- 
ments. There are some individuals and some part- 
nerships, conducting medium size businesses, who 
may attempt to evade the tax by excessive salary 
and interest deductions, by profit-sharing schemes, 
and by changes in form of organization. But for 
these medium size businesses, the rate of 4 per cent 
will not produce a tax which can be economically 
taken to the Courts; so the State Tax Commission 
can safely render apparently arbitrary, but probably 
equitable decisions, without fear that any apprecia- 
ble number of cases will be vigorously protested in 
the Courts. 


Finally the tax is on 1935 income, payable in 1936. 
The State Tax Commission is now preparing regula- 
tions under the law. If the State Tax Commission 
should find that the law should be amended or should 
be rewritten, the legislature, which will convene 
early in January of 1936, can make the necessary 
revision long before the returns are due or the tax 


is payable—under the law returns are not due be- 
fore April 15, 1936. 


Rulings of the Bureau of Internal Revenue 


—— Floor Stocks Tax.—Cotton yarn held on August 

1933, for manufacture into cloth is subject to the floor 
uae tax imposed by section 16(a)(1) of the Agricultural 
Adjustment Act.—P. T. 28, XIV-26-7573 (p. 14). 


Deductions for Federal Income Tax on Account of New 
York City Sales Tax—The New York City sales tax 
(chapter 873, Laws of New York, 1934) is deductible by 
the purchaser or vendee for Federal income tax purposes. 
If the tax is added to or made a part of the taxpayer’s busi- 
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ness expense, or is otherwise used to reduce his net income, 
it can not be deducted by him separately as a tax,—l. T. 
2992, X1V-27-7579 (p. 2). 


Deductions for Federdl Income Tax on Account of State 
Tax Payments.—The tax imposed on gasoline by the 
State of Mississippi under the provisions of chapter 119, 
Laws of Mississippi, 1926, as amended by chapter 93, Laws 
of Mississippi, 1932, is deductible by the distributor or 
dealer as a tax in his Federal income tax return. If, 
however, the tax is added to or made a part of the business 
expense of the distributor or dealer, or is otherwise used 
to reduce his net income, it is not deductible separately as 
a tax. Inasmuch as the tax is collected by the distributor 
or dealer from the consumer, the distributor or dealer 
must include the amount so collected in his gross income 
for Federal income tax purposes. 


Recommended that I. T. 2835 (C. B. XIITI-2, 53), holding 
the tax deductible by the consumer, fs revoked, and that 
this ruling be applied without retroactive effect and only 


to income tax returns for years subsequent to 1934.— 
C. M. 15101, X1V-26-7565 (p. 2). 
In view of G. C. M. 15101 [ruling preceding], holding 


that the Mississippi gasoline tax is deductible by the dis- 
tributor or dealer, I. T. 2835 (XIII-2 CB 53), holding the 
tax deductible by the consumer, is revoked for years sub- 


sequent to 1934.—I. T. 2900, X1V-26-7566 (p. 4). 


Discovery Depletion.—The deduction for discovery deple- 
tion of a natural resource deposit allowable to an 
intercompany transferor may not be availed of by an inter- 
company transferee in the case of a transfer of assets 
between affiliated corporations during the years for which 
consolidated income tax returns were filed in accordance 
with the provisions of the various Revenue Acts. That 
portion of G. C. M. 1345A (C. B. VI-2, 154) holding to 
the contrary is revoked.—G. C. M. 15215, XTV-27-7581 
(p. 6). 


Dividends Credited to Shareholder of a Federal Sav- 
ings & Loan Association: Tax Status.—Under the provi- 
sions of the charter of a Federal savings and loan 
association, the dividends credited to an installment share- 
holder may not.be withdrawn in their entirety until three 
years have elapsed, but a portion of such dividends may be 
withdrawn without restriction at any time, in which case 
there is a forfeiture of a part of the dividends. 


It is held that the portion of the dividends credited to 
such a shareholder without restriction as to withdrawal is 
income to him for the year in which so credited or set 
apart. Any balance constitutes income at the end of the 
3-year period, provided the shares have not been with- 


drawn.—G. C. M. 15151, XITV-28-7590 (p. 1). 


Excise Tax on Sales.—A manufacturer of certain articles 
enumerated in Title IV of the Revenue Act of 1932, as 
amended, sold such articles after July 1, 1933, to a dis- 
tributor, who in turn resold the articles to a dealer. The 
dealer sold the articles to a political subdivision of a state 
for use in the exercise of essential governmental functions. 
This transaction was not exempt under the terms of the 
law, the sale not having been made to the political sub- 
division by the manufacturer or his vendee. With a view 
to securing exemption the distributor issued a credit 
memorandum to the dealer in respect of the articles sold 
and then billed the political subdivision direct for the 
agreed price of the articles in an endeavor to change the 
completed transaction between the dealer and the political 
subdivision to an exempt sale to that subdivision by the 
distributor. Payment was made directly to the distributor 
by the political subdivision. 


It is held that the sale by the dealer and not the sale 
by the distributor was the sale to the political subdivision. 
That sale was a completed transaction and was not af- 
fected by the attempted rescission. There being more 
than one intervening sale between the manufacturer liable 
for the tax and the political subdivision, the terms of 
Section 620 of the Revenue Act of 1932, as amended, are 
not applicable —S. T. 814, XIV-26-7572 (p. 13). 
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Exemption from Federal Income Tax.—Fees received by 
notaries public in the State of Louisiana are not exempt 
from Federal income tax.—G. C. M. 14957, XIV-26-7567 
(p. 4). 


Partnerships: Proper Method of Reporting Partner’s 
Distributive Share of Partnership Net Income.—A partner's 
distributive share of the partnership net income for its 
accounting period ending within the calendar year of the 
partner must be included as income to the partner for the 
year in which the partnership accounting period ends, 
regardless of when the income was actually earned. The 
taxpayer’s entire distributive share of the partnership net 
income for the fiscal year ended January 31, 1935, con- 
stitutes income to him for the calendar year 1935 and must 
be included in his return for that year. (See Appeals of 
J. H. Goadby Mills et al., 3 B. T. A. 1245; Appeal PS ‘. 
Asbury, 4 B. T. A. 1244; ‘Appeal of Charles a he sy : 
123; W’. J. Woodruff v. Commissioner, 11 B. T. faa E 
Maim vz. Coumusinaininey. i =. 3. A. 859; and Mim. 438 
C. B. XIII-2, 168, construing similar provisions of the 
Revenue Acts of 1918, 1921, 1924, and 1932.)—G. C. M. 
15062, XIV-25-7555 (p. 3). 


Stamp Tax on Stock Transfers.—Transfers of stock from 
the name of a guardian to the name of the ward in Ohio, 
Missouri, North Carolina, and the District of Columbia are 
not subject to stamp tax.—S. T. 813, XT V-25-7556 (p. 6). 


Transfers of stock from the name of a guardian to the 
name of the ward in Ohio, Missouri, North Carolina, and 
the District of Columbia are not taxable, no transfer of 
legal title being involved.—S. T. 813, XIV-25-7556 (p. 6). 


Texas Limited Partnership Status under Federal Tax 
Law.—For Federal income tax purposes, a limited partner- 
ship formed under the Texas statutes should be treated as 
a partnership under the Revenue Act of 1934.—I. T. 2904, 
X1V-28-7589 (p. 4). 


The Treasury Point of View 
(Continued from page 515) 


This statutory power must be exercised with sound 
judgment and discretion. It has been invoked, how 
ever, in a considerable number of cases with useful 
results. 


A recent scholarly article in the Harvard Law Ke 
view by Professors John Maguire and Philip Zimet, 
entitled “Hobson’s Choice and Similar Practices in 
Federal Taxation,’ ' has pointed out what fertile 
sources of uncertainty and inequity are to be found 
in the vague limits of the doctrines of election and 
estoppel in Federal tax cases. Many of the problems 
which they discuss fall, I fear, in the category which 
the late Ernst Freund described as “real” problems, 
which, to borrow his language, “are always insolu 
ble.” But it would be an irrational gospel of despair 
to suggest that no substantial improvements are 
possible. For instance, something can be done to 
define more clearly in the regulations those situa- 
tions to which the doctrine of election is thought to 
apply and to warn the taxpayer of his danger. 


Difficulties in Timing of Certain Statutory Deduc- 
tions and Items of Income 


F MORE general importance and concern to the 
body of taxpayers, in my judgment, are the end- 
less difficulties arising out of the proper timing of 
certain statutory deductions and items of income. 





_ 1Editor’s note.—Digest of this article appeared in the August, 193), 
issue of THe Tax MaGazine, beginning on p. 482 
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In what year did common stock or bonds of the 
X Rubber Company become worthless? What was 
the proper year for accruing certain sorts of income? 
When is income constructively received by a tax- 
payer who is on the cash basis? By their very nature 
such problems do not lend themselves to easy or 
exact determination. Yet a short and inflexible 
statute of limitations on assessment of deficiencies 
and claims or suits for refund render perilous what 
is at best often a matter of guesswork. What is the 
result? Sometimes the Government is exposed to 
claims for refund after the statutory period for 
assessment of deficiencies has run. Unless it can 
take refuge behind the shield of estoppel, the tax- 
payers recover on their claims and escape payment 
of taxes which were due. On the other hand, a tax- 
payer may be subject to a deficiency assessment 
although the statute bars any claim toarefund. The 
result has often been that taxpayers paid a tax on 
the same item of income in two different years. 


Most careful consideration should be given the in- 
troduction into our statutes of limitation of a for- 
mula which would moderate their rigidity in cases 
like those suggested above. The formula might well 
contain some such principle as I believe the Supreme 
Court had in mind in cases such as Lewis v. Reynolds, 
284 U. S. 281, 599, 52 S. Ct. 145, 264, and the recent 
much-discussed Bull decision. The technical diff- 
culties of drafting a satisfactory legislative formula 
are great, but the goal is worth the effort. Legisla- 
tion would avoid a long period of uncertainty in 
administration while the exact limits of application 
of the above-mentioned decisions are being fixed by 
the slow process of judicial inclusion and exclusion. 
Thereafter, if either taxpayer or Government took 
the initiative in such cases, the statutory bar would 
be lifted in favor of the other. The final result 
would be that the taxpayer would pay and the Gov- 
ernment would get the tax due, with adjustment for 
interest, no more and no less. 


Thorough study is being given to this group of 
problems at the present time. A by-product of their 
solution would be to remove the principal bar to 
the issuance of general rulings by the Bureau deter- 
mining the year or years in which various classes of 
widely-held securities of bankrupt corporations may 
be treated as becoming worthless for purposes of 
deduction. This would eliminate the vast duplica- 
tion of effort on the part of countless individual tax- 
payers in each establishing the facts necessary to 
support his deductions. Save in cases where, there 
is little or no conflict of opinion or interest between 
various groups with respect to the year in which a 


loss should be allowed, the Bureau cannot safely — 


make such rulings under the present law. 


An eminent justice of the Supreme Court, in de- 
clining recently an invitation to attend a Bar Asso- 
ciation dinner in Washington, pleaded that duty 
constrained him to spend the evening at home seek- 
ing the least erroneous solution of an insoluble prob- 
lem. Iam certain that this witty remark must strike 
a responsive chord in the heart and mind of anyone 
whose duty it has been to grapple witht the perplex- 
ing problems of tax administration. 
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TAXATION 


under the 


A.A. A. 


by 
KINGMAN BREWSTER 
JAMES S. Y. IVINS 


and 
PERCY W. PHILLIPS 


1. To what commodities do the “processing 
tax” and “compensating tax” apply? 

2. What is the difference between those two 
taxes? 

3. When and how is the rate of tax deter- 
mined? 


4. To whom and when are these taxes on im- 
ports payable? 


5. How often must returns be filed? 


6. How is the “equivalent unit” of a “com- 
peting commodity” determined? 


7. When is a retailer subject to taxation 
under the A.A.A.? 


Consult Taxation under the A.A.A. for 
answers to the above and hundreds of other 


questions that have arisen under this new 
Act. 


The first book, written by nationally fa- 
mous tax men, on this vitally new problem. 


Order today! 


3aker, Voorhis & Co., 
119 Fulton St., New York City. 


Please send me one copy of TAXATION UNDER THE 
A.A.A. for five days’ examination. At the end of 
that time I will either send you my check for $5.00 
or return the book to you. 
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Tax Changes Effected by the 
Revenue Act of 1935 
(Continued from page 538) 


Interest Rate on Delinquent Tax Payments Reduced.— 
Notwithstanding any provision of law to the contrary, in- 
terest accruing during any period of time after the date of 
the enactment of the Revenue Act of 1935 upon any 
internal-revenue tax (including amounts assessed or col- 
lected as a part thereof) or customs duty, not paid when 
due, will be at the rate of 6 per cent per annum, instead 
of 1 per cent per month as prescribed under prior law 
(Sec. 404). 

Crude Petroleum Tax Rate Reduced.—The tax on pro- 
duction and refining of crude petroleum in the Revenue 
Act of 1934 is reduced to 1/25 of 1 cent a barrel instead of 
1/10 of 1 cent a barrel, effective September 1, 1935 (Sec. 407). 


Penalty for Late Filing of Returns Liberalized.—I nstead 
of the flat 25 per cent penalty imposed under prior law 
for failure to file a return on time, the penalty under the 
1935 Act will be 5 per cent if the failure is for not more 
than 30 days, with an additional 5 per cent for each addi- 
tional 30 days or fraction thereof, not to exceed 25 per 
cent in the aggregate. This new provision is applicable to 
returns due after the date of enactment of the 1935 Act, 
such due date being prescribed by law or by the Commis- 
sioner in pursuance of law (Sec. 406). 

Effective Date of Act.—E-xcept as otherwise provided, the 


Revenue Act of 1935 takes effect upon its enactment (Sec. 
503). 


Supplementary Amendments 


In addition to the amendments made by the Revenue Act 
of 1935, Title I, the Income Tax Title of the Revenue Act 
of 1934 was amended by a separate Act.’ This Act added a 
new Section to Title I of the Revenue Act of 1934 and also 
added a new subsection to Section 116 of the 1934 Act. 
These amendments are explained in the paragraphs following. 


Reciprocal Exemption of Compensation of Alien Em- 
ployees of Foreign Governments.—The above-mentioned 
Act added to Section 116 of the Revenue Act of 1934, re- 
lating to exclusions from gross income, a new subsection, 
(h), which exempts from the Federal income tax, wages, 
fees or salary of an employee of a foreign government 
received as compensation for official services to such gov- 
ernment. (1) If such employee is not a citizen of the 
United States; and (2) If the services are of a character 
similar to those performed by employees of the Govern- 
ment of the United States in foreign countries; and (3) If 
the foreign government whose employee is claiming exemp- 
tion grants an equivalent exemption to employees of the 
Government of the United States performing similar serv- 
ices in such foreign country. 

The phrase “employee of a foreign government” includes 
a consular or other officer, or a nondiplomatic representative. 

The determination of the conditions specified in (2) and 
(3) above is vested in the Secretary of State who will certify 
to the Secretary of the Treasury the names of the foreign 
countries which grant an equivalent exemption, and the 
character of the services performed by employees of the 
United States Government in foreign countries. 

This amendment is to be applied retroactively, not only 
under the Revenue Act of 1934, but also under all prior 
revenue Acts, subject to the statutory periods of limitations 
in such Acts. 


Deduction of Dividends Paid to U. S. by Banks and 
Insurance Companies.—The same Act added a new section, 
Section 121, to the Revenue Act of 1934. It allows the de- 
duction from gross income of any national banking associa- 
tion, or of any bank or trust company organized under the 
laws of any State, Territory, possession of the United 
States, or the Canal Zone, or of any other banking cor- 
poration engaged in the business of industrial banking 
and under the supervision of a State banking department or of 
the Comptroller of the Currency, or of any incorporated do- 
mestic insurance company, of dividends paid on preferred 
stock of such corporations to the United States or to any 
instrumentality thereof which is exempt from Federal in- 


1H. R. 7998, approved August 27, 1935. 


September, 1935 


come taxes. This exemption does not apply to dividends 


in complete or partial liquidation of the preferred stock of 
a corporation. 


The above provision applies to taxable years beginning 
after December 31, 1934. In this respect it differs from the 
other sections of Title I, the income tax Title, of the Reve- 


nue Act of 1934, which applies to taxable years beginning 
after December 31, 1933. 


Business Advisory Council Disapproved 
House Revenue Bill 


N a “confidential” report submitted to the Presi- 

dent early in August, the Business Advisory 
Council of the Department of Commerce, severely 
criticized the revenue bill as drafted by the House 
Ways and Means Committee. 

While the belief was expressed that the Federal 
budget should be balanced as soon as possible, recog- 
nition was given to the practical probability that the 
price of a balanced budget may be too high for the 
country at this time, but, nevertheless, the committee 
expressed the belief that the President should voice 
his determination to balance the budget at the “earli- 
est practical time,” first, by earliest possible curtail- 
ment of unnecessary expenditures, and, second, by 
“well considered” tax legislation as the part of an 
integral plan for government finances that follows 
budget estimates rather than anticipates them. 

The revenue plan of the original bill (H. R. 8974) 
was pronounced unwise, without any. relation to 
the President’s budget message of January, 1935, and 
entirely inadequate as a revenue measure. [The bill 
was estimated to produce about $275,000,000 in addi- 
tional revenue; the measure as finally enacted is 
estimated to yield about $250,000,000 more than 
would be collected under the prior law. | 

On the ground of its inadequacy, it was urged that 
the bill be withdrawn, and replaced with a measure 
drawn primarily to raise revenue. “If and when 
the country is prepared to decide the question of 
dividing and distributing our wealth for social and 
political reasons,” the report says, “that issue should 
be clearly and simply framed in a separate measure 
without the pretense that its primary purpose is to 
raise revenue. * * * If the issue is thus framed 
the country will be able to make a clear decision.” 

Roundly condemned are (1) “arbitrary special 
taxation on corporate surpluses,” (2) “a severely 
progressive tax on the size of corporate net earn- 
ings,” (3) the addition of an inheritance and gift 
tax structure to the Federal estate tax and the gift 
taxes levied in connection therewith, (4) taxation 
designed to destroy holding companies. 

As to holding companies, the committee took a 
position similar to that in the matter of wealth-shar- 
ing taxation, namely: “If the taxing power is to be 
invoked to force the dissolution of all holding com- 
panies and change the corporate structure of 
American industry, let that issue be simply and 
clearly framed so that we may have the independent 
judgment of the Congress influenced by collateral 
issues.” 

Approval was given to the President’s recommen- 
dation that a constitutional amendment should be 
submitted providing that future issues of Federal and 


local government securities should not be tax-ex 
empt. 
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